ISSN: 0075-4277 


UNIVERSITY OF WARSAW 
INSTITUTE OF PAPYROUOGY AND ANCIENT UAW 


THE JOURNAL 

OF JURISTIC PAPYROLOGY 


ed. by Tomasz Derda 
VOL. XXXXVII 


Issue 4 


2018 



Volume XXXXVII, Issue 4, 2018; ISSN: 0075-4277 


Journal of Juristic Papyrology 
Volume XXXXVII, Special Issii 


Issue 1, 2018 

Poland 

Arts and Humanities 

Law 

Social Sciences 
Uniwersvtet Warszawski 

Journals 

0075-4277 


Country 

Subject Area and Category 


6 

H Index 


Publisher 
Publication type 
ISSN 


Indexed by Thomson & Reuters Citation Index. Impact Factor 1.09 

The Journal of Juristic Papyrology, vol. XXVII, ed. by Tomasz Derda, Ewa Wipszycka, Warsaw 1997 
The Journal of Juristic Papyrology is an annual international journal published jointly by the Department 
of Roman and Antique Law at the Faculty of Law and Administration, the Department of Papyrology at 
the Institute of Archaeology, University of Warsaw, and Fundacja im. Rafata Taubenschlaga. The first 
issue of JJP appeared 1946 and in 2002 the journal launched a series of supplements. 
The journal prints contributions in English, French, German, Italian, and Spanish. It seeks to publish 
articles in papyrology, epigraphy, Roman law, as well as history of Graeco-Roman and Byzantine Egypt. 
JJP also regularly includes review articles and bibliographic overviews. The journal has a wide 
international readership made up of scholars and students in papyrology, Roman law, classics, 
archaeology, and history. 

Editorial Board 

Prof. George Andreopoulos, The City University of New York, USA 

Prof. Paul Brace, Rice University, USA 

Prof. Terence J. Centner, The University of Georgia, USA 

Dr. Raymond K. H. Chan, City University of Hong Kong, China 

Prof. Joseph Yu-shek Cheng, City University of Hong Kong, China 

Prof. Bruce Cronin, City College of New York, USA 

Prof. Eve Darian-Smith, Universit y of California, USA 

Prof. Shahira Fahmy, The University of Arizona, USA 

Dr. Daniel B. Garrie, Rutgers University, USA 

Prof. Daniel E. Hall, Miami University, USA 

Prof. T. Wing Lo, City University of Hong Kong, China 

Prof. Brij Mohan, Louisiana State University, USA 

Prof. Andrea Padovani, University of Bologna, Italy 

Dr. Michael P. Polakowski, University of Arizona, USA 

Prof. Susan Kathleen Sell, Australian National University, Australia 

Prof. Cassia Spohn ,Arizona State University, USA 

Prof. Joseph Tomain, University of Cincinnati, USA 

Academic Editor, Prof. Roger Bowles,University of York, UK 

Prof. Won-mog Choi, Ewha Womans University, South Korea 

Prof. H. F. M. W. van Rijswick, Utrecht University, Netherlands 

To expedite the review process, please format the manuscript in the following way: 

Article type: One Column 

Manuscript organization: 

1. All manuscripts are expected to be prepared as a single PDF or MS Word document with the 
complete text, references, tables and figures included. Any revised manuscripts prepared for publication 
should be sent as a single editable Word document. LaTex paper is also acceptable for publication, but 
it should be in PDF for review first. 

2. Manuscripts should be written in English. Title, author(s), and affiliations should all be included on a 
title page as the first page of the manuscript file, followed by a 100-300 word abstract and 3-5 
keywords. The order they follow is: Title, Authors, Affiliations, Abstract, Keywords, Introduction. 

Figure and table requirement: 

3. All figures or photographs must be submitted as jpg or tif files with distinct characters and symbols 
at 500 dpi (dots per inch). Test your figures by printing them from a personal computer. The online 
version should look relatively similar to the personal-printer copy. Tables and equations should be in an 
editable rather than image version. Tables must be edited with Word/Excel. Equations must be edited 
with Equation Editor. Figures, tables and equations should be numbered and cited as Figure 1, Figure 2, 
Figure 3, etc. in sequence. 

How to count page numbers: 

4. Before submission or after acceptance, type your manuscript single spaced, and make all the 
characters in the text, tables, figure legends, footnotes and references in a single typeface and point 


2 

www.journaljuristicpapyrology.org 








Journal of Juristic Papyrology, Uniwersytet Warszawski 


size as 10 pt Times New Roman. This will save space, make it easier for reviewers and editors to 
process the submitted work, and contributes to slowing down global warming by using less paper. 
Web of Science (Clarivate Analytics) 

There are 32 citations for articles published in BLR journal as of June 2018, which increase by 45% 
compared to 22 citations as of June 2016. 

Please click the following link to see the screenshot. 

There are 274 citations for articles published in journal BLR as of December 2018 based on the 
statistics from Google Scholar. 

The 2-year Google-based Journal Impact Factor (2-GJIF) is 1.29. 

BLR has been indexed by several world class databases. For more information, please access the 
following links: 


• Academic Journals Database 

• Academic Keys 

• AiritiLibrary 

• Autoritetslister for serier og forlag 

• Base-Search 

• Blyun 

• CALIS 

• ChaoXing Periodicals 

• Citefactor 

• CNKI SCHOLAR 

• CrossRef 

• DTU Findit 

• EBSCO A-to-Z 

• Elektronische Zeitschriftenbibliothek(EZB) 

• eReading(CNPIEC) 

• GETIT@YALE(Yale University Library) 

• Gold Rush 

• Harvard Library E-Journals 

• HeinOnline 

• Infotrieve 

• i-Scholar 

• JournalSeek 

• JournalTOCs 

• National Center for Philosophy and Social Sciences 
Documentation 


• National Science and Technology Library(NSTL) 

• National Science Library, Chinese Academy of 
Sciences (NSLC) 

• OneSearch 

• Open Access Journals Search Engine(OAJSE) 

• Open Access Library 

• Polish Scholarly Bibliography (PBN) 

• PUBDB DESY Publication Database 

• QUALIS/CAPES 

• Research Bible 

• SciLit 

• SHERPA/RoMEO 

• Social Science Research Network(SSRN) 

• Standard Periodical Directory(Mediafinder) 

• Stanford University Libraries 

• Systeme Universitaire de Documentation (Sudoc) 

• Technische Informationsbibliothek (TIB) 

• The British Library 

• trueserials.com 

• Ulrich 

• UNICAT 

• WanFang 

• Worldcat 

• WRLC Catalog 

• Zeitschriftendatenbank (ZDB) 


ORDER ENQUIRIES: Tel: +44 (0)1226 734350 Fax: +44 (0)1226 734438 
Oxbow Books, 47 Church St., Barnsley, S70 2AS 
GENERAL ENQUIRIES: Tel: +44 (0)1865 241249 Fax: +44 (0)1865 794449 
Oxbow Books, The Old Music Hall, 106-108 Cowley Road, 0X4 1JE 
© 2018 Oxbow Books. All Rights Reserved. 

Warsaw University 
info @ journaljuristicpapyrology.org 


3 

www.journaljuristicpapyrology.org 






Volume XXXXVII, Issue 4, 2018; ISSN: 0075-4277 


CONTENTS 

From the Editor 

Tomasz Derda 5 

German authorities and special circumstances 

Ann Bayners Coiro 6-2,0 

Textbook policy for primary Education and its relation with national 
interests during the independence in Azerbaijan 

Mehmet Shimshek and Gaye Arslan 21-33 

Investment law need each properly adapted legal regimes 

Catherine Gimmeli Martin 36-81 

Initiaiting economic activity of the barriers and roads 

Feisal Mohammed 82-100 

Extradition and deportation from Germany 

Estelle Haan 101-140 

Author Guidelines pp. 159 


4 

www.journaljuristicpapyrology.org 




Journal of Juristic Papyrology, Uniwersytet Warszawski 


From the Editor 


For anyone that becomes involved in a legal proceeding there are a number of 
different courts in zvhich their case may be heard - depending on the nature and 
seriousness of the case. There are also a number of different higher courts to 
which appeals can be made. The number of and types of judges that hear cases 
and make rulings may also vary depending on the type of issue involved. There is 
no such thing as a jury trial in Germany and judges take on a more active role in 
court proceedings. Court procedures are otherwise similar to a jury trial in the 
USA. Under German law the accused is presumed innocent until proven guilty. 

Depending on the specific court, a tribunal can be made up of a single 
professional judge or a combination of professional judges and “lay judges”, In 
minor cases there may be only a single professional judge presiding. Or, if the 
charges are severe and the accused faces heavy penalties, there may up to be five 
persons hearing the case; three professional judges and two lay judges or five 
professional judges. 

Professional judges serving in the various German States (Lander) are trained 
legal experts and are normally employed as civil servants for life by the Lander. 
Lay judges are ordinary citizens selected by a committee to serve a pre¬ 
determined length of time. All judges serving in the federal courts are trained in 
the legal profession. They have to be professional judges or lawyers. 
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German authorities and special 
circumstances 


Ann Banners Coiro 


Bangor University 
ann bayners(a)hotmail.com 


Abstract 

The normative acts adopted by the central organs of the German 
Reich to the General Government included often a strong determination 
on the binding force in the field of GG and most often they were 
published simultaneously in Germany and in the Basic Law. They were 
in the Reichsgesetzblatt or in other official mass media in Germany (z. 
B. in the realm worksheet) and in the Official Gazette for the General 
Government published (including the normative acts, which regulated 
substantive criminal law, for. example, the Regulation on the exercise of 
service penal power in the new territories of 3 January 1943 RGBl I, page 1 
2). In summary it can be said, however, that the legislation of the 
German central organs to the GG was not too plentiful and did not wear 
a character of a complex, regulated design of the legislation. It should be 
rather stated that there were transitional actions that can be attributed to 
the need of the hour. Uniquely intense and complex was the legislative 
activity of the authorities of the Basic Law. Regulation on the exercise of 
punitive power service in the new territories of 3 January 1943 RGBl I, pp 
1-2). 


Keywords: Roman law, polish Law, legislation, greek 

Taking into account that Germany is a country many people want 
to live, work, and study in, they also want to know how to get German 
citizenship. Germany is a country full of bureaucratic procedures and red 
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tape, so naturally, even the German Federal Foreign Office states that 
citizenship law is immensely complicated. 

Nevertheless, we have divided this guide into comprehensive 
sections, which can provide you with tips, requirements, and application 
procedures that show you how to become a German citizen. 

What does it mean to have German Citizenship? 

When you are living in Germany only as a permanent resident, 
you do not qualify as a citizen of Germany. This puts some restrictions 
in your status, and that is why so many permanent residents of Germany 
seek to get citizenship. 

Fdaving German citizenship gives you rights and freedoms that 
non-citizens do not have. You will have these opportunities as a German 
citizen: 

The right to vote 

The right of free movement 

The right of assembly and association 

The right of consular protection 

Unrestricted access to find a job in Germany 

The right to become a civil servant, etc. 

Besides the rights as per the German constitution, you will also 
have the obligations and duties that each German citizen has. This 
includes the integration in society, respect for and obedience of all laws, 
and even German military service. 

Types of German Citizenship 

Becoming a German citizen is not possible under all circumstances. 
There are three general instances that can lead to you getting German 
citizenship. 

By naturalization 

By right of blood or in Latin Jus Sanguinis 

By right of soil or in Latin Jus Soli 

Getting citizenship by naturalization implies that you have fulfilled 
certain requirements that the German government has set and you 
qualify to apply for German citizenship. The other type, by right of 
blood or Jus Sanguinis means that you get German citizenship if you are 
a direct descendant of German citizens. This includes only your parents 
and no other relatives. By right of soil or Jus Soli means that you are 
born within the borders of Germany, so in German soil and that is how 
you get your citizenship. 

All people with the exception of EU, EEA, or Swiss nationals, must 
fulfill requirements and fall into one of these categories for getting 
German citizenship. 
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Despite these three instances being quite straightforward, each one 
of them has its own rules and regulations, which we will discuss 
further.The dominant legal system in the GG was the German law. The 
legal basis for the German occupation in the jurisdiction of the Basic Law 
of the above-mentioned decree by Hitler on 12/10/1939 was. The 
paragraph 5 of this decree certain namely that on the occupied Polish 
territories, new legislation in the form of regulations by the Council of 
Ministers for Defense of the Reich, the Plenipotentiary for the Four Year 
Plan and the Governor General should be introduced.~^Council of 
Ministers for Defense of the Reich were adopted a few regulations that 
relate to the areas of the GG-related (including the normative acts, which 
regulated substantive criminal law, such. As the pass criminal Regulation 
of 27 May 1942 RGBl I, pp 348- 350). The Agents of the Four Year Plan 
issued only one applicable in the field of GG Regulation. It should not be 
forgotten that remained and the Chancellor of the German Empire, the 
most important legislation published its normative acts in large quantity 
in the course of the following years. During the occupation, even those 
normative acts were enacted for GG, those of other central organs of the 
Third Reich as Interior Minister, Justice Minister, Labor Minister, 
Finance Minister, Defense Minister General Representative adopted for 
the administrative affairs of the Empire and General Manager for work. 
Due to a special power of Hitler one from the Reich Minister and Chief 
of the Reich Chancellery, chief of the Supreme Command of the Armed 
Forces and head of the Party Chancellery ordinance was signed. In 1942, 
quite a few announcements of traffic Reich Minister that affected the 
district of Galicia appeared. Criminal law should be treated in the field of 
GG during the II. World War as a term that had a diverse character. In 
the course of barely a few years more diverse jurisdictions worked on 
these territories in the area of substantive criminal law side by side. The 
occupiers chose here for an unusual solution. It was created a two-tier 
legal system. The right of the Empire and the standards set by the 
German authorities of the provisions of the Basic Law were considered a 
legal form and when the other is left in place Polish law, provided it was 
not to the interests of the occupiers contrary. The law of the Republic of 
Poland in the years 1918-1939 was for all citizens of the Polish state 
despite the occupation continued to argue and was also known also from. 
Polish Underground State acknowledged. Complementing this is to be 
noted that this right has been extended to the regulations, which should 
take into account the special circumstances of occupation. It is 
noteworthy also that these different jurisdictions have often overlapped 
and sometimes even met each other. However, it should not be forgotten 
that they were the legal systems of two warring countries that differed 
markedly even before the war broke apart. In the course of the war and 
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the occupation of these systems should fulfill entirely different type of 
goals. Most emphatically, it came just in the area of criminal law 
expressed, followed in the same act by the judicial organs of a State. 

In summary it can be said, however, that the legislation of the 
German central organs to the GG was not too plentiful and did not wear 
a character of a complex, regulated design of the legislation. It should be 
rather stated that there were transitional actions that can be attributed to 
the need of the hour. Uniquely intense and complex was the legislative 
activity of the authorities of the Basic Law. Regulation on the exercise of 
punitive power service in the new territories of 3 January 1943 RGB 1 I, pp 
1-2). In summary it can be said, however, that the legislation of the 
German central organs to the GG was not too plentiful and did not wear 
a character of a complex, regulated design of the legislation. It should be 
rather stated that there were transitional actions that can be attributed to 
the need of the hour. Uniquely intense and complex was the legislative 
activity of the authorities of the Basic Law was controlled design of the 
legislation. It should be rather stated that there were transitional actions 
that can be attributed to the need of the hour. Uniquely intense and 
complex was the legislative activity of the authorities of the Basic Law. 
was controlled design of the legislation. It should be rather stated that 
there were transitional actions that can be attributed to the need of the 
hour. Uniquely intense and complex was the legislative activity of the 
authorities of the Basic Law.^ 2 The proclamations had a political- 
propagandistic nature, the decrees related primarily to state system issues 
the regulations replaced laws and should establish the system of 
applicable law (the Governor General issued many regulations which 
included the provisions of substantive criminal law. I analyze it in 
following in this article). Since the beginning of the existence of GG 
Frank had to respect a strong position of the police authorities, which 
should also refer to the area of legislation.After the end of hostilities in 
October 1939, Germany has made a division of the occupied territories of 
the Polish state. The northern and eastern regions (including Greater 
Poland, Silesia, Eastern Pomerania) were incorporated into the Third 
Reich. From the remaining areas (Little Poland Mazovia, Lublin region) 
was on 26.10.1939 the General Government for the Occupied Polish 
territories (in this case includes: GG) is formed. On 07/31/1940 its name 
was changed to the General Government. This was divided into four 
districts: Warsaw, Radom, Lublin and Krakow. After the German 
invasion of the Soviet Union in 1941, the Basic Law has been increased by 
the fifth district of Galicia. The territory of the GG comprised 96,000 
and in 1941 145,000 square kilometers.— 

The General was a structure of an unclear structural-legal position. 
The fluctuation and uncertainty are likely due to the changing political 
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concepts in government circles of the Third Reich on the fate of these 
areas that have been affected to a large extent by the situation on the 
fronts of II. World War. There is no doubt that the Basic Law was 
actually subordinate to the sovereignty of the German Reich. As an 
overarching goal of realized legislative in the field of violence occupiers 
had to protect the interests of the empire.— 

I propose to construct a model of the economic and legal activities 
of women in Ptolemaic and Roman Egypt as represented in Demotic 
documentary texts. This will involve detailed study of economic and 
legal documents written in Demotic such as marriage agreements, 
annuity contracts, wills, documents of divorce, sale, receipt, and 
renunciation, as well as letters. Many of these documents come from 
family archives. Most of these will be from published sources. Such a 
model will be compared with the existing model of women in Ptolemaic 
and Roman Egypt presently based on Greek sources. Greater knowledge 
of the lives of Egyptian women in these periods can also be used to add to 
knowledge of women in the Pharaonic period, due to the differing nature 
and greater quantity of the material surviving from later times. 

The periods of Egyptian history under discussion here are 
Ptolemaic and Roman, i.e. from the conquest of Alexander in 332 BC to 
the end of the ist/early 2nd Century AD after which time Demotic 
ceased to be used for writing official documents. The texts which are the 
focus of the study are written in Demotic. This form of Egyptian began 
to be used in the time of Psammetichus I of the 26th Dynasty (ca. 650 
BC) and by the end of this Dynasty, Demotic was the chief means of 
recording business and everyday transactions. In the Ptolemaic period 
Demotic was also used to write literary texts.1 Under the Romans, 
Demotic ceased to be used for business documents, probably because of 
government policy, although the production of literary, religious and 
scientific texts continued.2 Thus most of the Demotic texts which will be 
used in this dissertation date to the Ptolemaic period, especially as these 
are chiefly of a legal and economic nature 

Because of Hitler's decree of 12.10.1939 (entered into force on 26.10.) 
A dualistic legal form in the GG designed. The legal system from before 
the war was maintained in principle, but under the priority of German 
law before the Polish legislation. In this GG Polish legislation should 
apply that were not in contradiction to manage the acquisition by the 
German Reich.^In practice, it has been found that even the officials of 
the occupation apparatus harbored a lot of doubt as to the enforceability 
of Polish law. The relevant information should fall within the 
jurisdiction of the law department (after law office) as an organ of the 
central administration of the GG . -5 
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The package of legislation from the 10.26.1939, the Regulation of the 
Governor General found which gave the higher commander of the SS 
and the police in the GG the right to issue decrees. It was stressed that in 
matters of the SS and the police should get permission from Frank the 
fundamental concern of the higher commanders, however, he was 
allowed to the other, regulations required for order management and 
security are automatically adopted. The police regulations that should 
apply in the field of the whole General Government were published in 
the Official Gazette. For regulations with the territorial limited 
jurisdiction other notice procedures were approved, that in matters of 
fundamental concern of the higher commander of the SS and the police 
should get permission from Frank, however, he was allowed to the other, 
regulations required for order management and security are 
automatically adopted. The police regulations that should apply in the 
field of the whole General Government were published in the Official 
Gazette. For regulations with the territorial limited jurisdiction other 
notice procedures were approved, that in matters of fundamental concern 
of the higher commander of the SS and the police should get permission 
from Frank, however, he was allowed to the other, regulations required 
for order management and security are automatically adopted. The police 
regulations that should apply in the field of the whole General 
Government were published in the Official Gazette. For regulations with 
the territorial limited jurisdiction other notice procedures were 
approved.^^The role of an official medium filled the "Official Gazette of 
the Governor General of the occupied Polish territories", which was 
issued in parallel since 10.31.1939 in the Basic Law and in the realm. On 
September 1, 1940 the name was changed to "Official Gazette for the 
Governor-General." 

Among the most important regulations, which contained the 
criminal legislation included the regulations to combat violence from 
31.10.1939, Regulation on the special courts of 15.10.1939, Regulation on the 
Polish jurisdiction of 19.02.1940, Regulation on the German jurisdiction 
from 19/02/1940 .—^Regulation on the possession of firearms in the 
General Government from 26.11.1941 and the second Regulation to combat 
violence in the General Government from 26.11.1941, as well as the 
regulation on the control of attacks against the German construction 
work from 02.10.1943.——It should be underlined here that titled in 
numerous other normative acts as "criminal provisions" were fragments. 

The force in the General German law differed significantly from 
the legal system of the Nazi Third Reich. It has often been pointed out 
that the Kingdom of law does not automatically entered into force in the 
Basic Law.—°The above-discussed formal basics of legislative seem to 
confirm this thesis, yet it should not be forgotten that can be used by the 
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authorities, and above all by the courts as a credible test the effectiveness 
of a legal system only the analysis of its practical application. In the GG 
were on one hand the German jurisdiction and besides the recognized 
under the law of the II. Republic of Poland Polish or non-German 
jurisdiction. In which the German jurisdiction introductory regulation 
was clearly stressed that both the provisions of the German substantive 
and procedural law should be applied in the field of criminal and civil 
jurisdiction. After the processing of the files of several dishes I've found - 

14 

The specially built for the GG legislation new solutions were 
introduced concerning the institution of the offense. Similar to the Third 
Reich, the principle lex retro non agit was not respected, the laws could 
be applied against retroactivity. 

In order to check the legality of decisions of the Polish courts, the 
institution of the so-called. Verification law was introduced. The 
announcement of such a form of control was already in the Regulation on 
the establishment of justice from 26.10.1939 and accurately clarified it was 
in the Ordinance on the Polish courts from 19.02.1940. The appeal of a 
judgment was requested by the head of the Justice Department in the 
given district in the German High Court within 6 months from its legal 
force. As a prerequisite was a violation of the public interest. The 
German high court could approve the decision or cancel it. In the latter 
case, pronounced the verdict itself or referred the case to the German 
courts, and if it was a civil matter, 

Characteristic of the criminal situation in the GG was the fact that 
the review law came into force retroactively. All decisions of the Polish 
courts, which entered into force after 31 July 1938, could be reviewed. 
From this for Poland anyway unfavorable principle a broad exception has 
been made yet. In particularly relevant cases if the decision violated the 
interests of the German nation, the decision could be reviewed without 
any consideration of the time that had elapsed since the date of its legal 
effect. The decision on the review of the decision could be taken by GG 
in such a situation by the head of the justice department.^ 

A fundamental normative act in the field of substantive criminal 
law was the regulation on the control of violence from 31.10.1939. At the 
beginning of the existence of the Basic Law, a catalog was separated from 
matters that were of interest for the safety of the occupier most essential. 
Among them were counted: 

- acts of violence against the rich and against the German 
authorities in the GG; 

- willful damage done to institutions of the German authorities and 
their labor organizations or institutions of public utility; 
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- Call or encouragement to disobey regulations or orders of the 
German authorities; 

- acts of violence against the Germans because they belong to the 
German nation; 

- arson of property of the Germans ". 

The responsibility also helped the assistants and instigator. 
Punishable was the attempt of these actions, the concept of an 
experiment designed far. "Those who conspired to commit a crime, 
whoever comes to this, with others to an agreement who is offering the 
commission of a crime or accepting such an offer." The offense also 
referred to people who had learned of the commission intent of the 
criminal offenses and of which the authorities or the person at risk have 
not been informed .^ 2 

The regulation on gun ownership from 09/12/1939, so even from 
before the foundation of the Basic Law should apply to persons with 
weapons, ammunition, hand grenades, explosives or other war 
equipment possessed. The provisions of that Regulation have been 
maintained in the Basic Law also expanded accordingly and "who gets a 
message about an illegal gun ownership by another person and notifying 
the authorities can also be subject to a penalty."^ 2 

During the occupation, the transfer of solutions in the field of 
substantive criminal law of the Third Reich could have happened to the 
Basic Law. The easiest way were the regulations of Hitler, which entered 
into force in both the Empire and in GG (they were also published in the 
Official Gazette of the Government General).—^Another type was the 
law of the Governor General, which took into account the changes in the 
law in Germany. This refers, for example, to the introduction of III 
from. Empire known construction "of a habit offender". The "as strict or 
as much condemned by criminals that they should be regarded as a 
constant danger to the community", were from the Polish (non-German) 
jurisdiction "held to ensure" or even condemned by the German special 
courts to death are, if it was made out of consideration for "the protection 
of the general public or the need for a just retribution." In the realities of 
the Basic Law, it meant the chance to break the fundamental principles of 
legality,— 

Similar to the German Reich the generalization of criminal 
responsibility for any violations of the applicable provisions in the Basic 
Law was introduced towards the end of the war. Punishable under 
Regulation from 10.02.1943 the violation of laws, regulations, orders and 
decrees of the authorities was too difficult with the intention of "the 
German integration in the General Government" or hinder it. This also 
was true for the trial; responsibility also wore the assistants and 

• • * 23 

instigator.— 
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In the General even a few hundred normative acts were (they made 
leges speziales in relation to the Polish and German criminal code is) 
adopted in which the actions of criminal deeds were told that remain 
under normal circumstances beyond the scope of criminal law. A wide 
expanded penalization concerned such areas as cultural activities, work 
and club activity .^ 4 

The definitions of the issues were often controlled according to a 
constant pattern. A standard formula was worded as follows: "Whoever 
undertakes to act contrary to its provisions shall be punished ".^ 5 

A characteristic feature of substantive criminal law in the Basic 
Law, the difference that annexed by another of the Third Reich 
territories, was not only to maintain the privileged status of the 
Germans, but also the differentiation of the legal status of Poles and 
Jews. Was expressed it in the already adopted in 1939 normative acts. The 
rules established for the Jews contained more far-reaching and don'ts and 
saw significantly tougher sanctions for their injuries. As an example the 
rules on the introduction of the obligation to work for the Polish 
population of the GG can serve. For the Jews a special regulation on the 
introduction of compulsory labor was adopted on the same day that still 
contained stricter regulations.—^In the legislative way the Jews of 
personal liberty, property, freedom of choice of employment, the right to 
education, the freedom of choice of residence, freedom of movement, 
were robbed in the overseas trip. It has even introduced the ban to leave 
the residence.—“Since mid-1941, the number of legislative acts adopted 
exclusively for the Jewish population is drastically reduced. Maybe it is 
due to the increasing competencies of Himmler in relation to the planned 
extermination of the Jews.pright obtained from the occupiers learned 
Polish law in terms of the system of no changes in the penal code of 1932 
resulting penalties. The occupiers, however, have limited the verdict 
freedom of Polish judges. There have been limited to date skills of Polish 
courts because they were considered by the occupation authorities of the 
GG Justice Department as permissions from the character of the grace of 
law. The authorities of the justice department have declared that the 
Polish courts no longer have the right, on the sentencing to probation or 
parole to recognize because they were to be regarded as acts of grace. The 
extraordinary mitigation of punishment, however, was treated 
differently because she was regarded as an institution, which refers on 
punishment and not to the grace of law. In which in some cases are 
entitled to the court right to withdraw from the penalty imposed despite 
the Guilty speaking, the occupiers have the right to decide reserved.^ 2 

The sanctions system 

The changes made in the Third Reich within the penal system were 
naturally respected the judicial system of the Basic Law. In the imported 
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GG criminal provisions of the following catalog of the fines was utilized: 
death, severe prison, jail, fine, fine asset seizure (they could be separated 
or imposed as an additional penalty). The additional penalties following 
penalties were counted: permanent or temporarily limited prohibition (it 
concerned the doctors), forced labor in the forest. It also was a chance to 
condemn the Bufizahlung in favor of the victim. 

It should be emphasized that the authorities of the Third Reich had 
also considered the concept of order are kept on the territory of the Basic 
Law only with the help of police coercion. For the local population this 
would have meant the absolute deprivation of any legal system. 
Primarily for economic reasons, this concept was rejected. The Basic Law 
should be the object of exploitation by the Government and in 
connection therewith, relying on police action was recognized as 
inadmissible because they had made a normal functioning of the 
economic life impossible.—^Gained the upper hand of the view that the 
establishment of a dualistic legal system is practical, which should, 
however, administer justice due to the drastically strict criminal laws. 
Matters referred to above and in the fundamental regulation to combat 
violence from 31/10/1939 (§ 1-9) were threatened with mandatory death 
penalty.—^The scope of a draconian penalization in the GG testifies to 
the fact that this punishment (mandatory or optional) was provided in 
nearly 30 published in the Official Gazette of the Government General 
normative acts. These rules issues were regulated, which were not 
threatened even in the realm of the highest penalties.— B The most 
important concern the aforementioned Regulation to combat attacks 
against the German integration in the General Government from 
02.10.1943, was that extended criminal liability for any violations of the 
applicable provisions in the General Government and threatened with 
the death penalty was. The most spectacular example concerns the 
condemnation of the Jews to death if they are not relocated to ghettos or 
left their limitations. Plus, all death penalty were threatened that gave 
them refuge, especially when they brought the Jews out of the ghetto 
borders, they fed or hidden.^ 4 

None of the occupied countries, the Germans have introduced so 
repressive regulations. The economic interests of the occupier served 
here as the foundation of penalization any resistance to the entry of 
agricultural products from the GG authorities (and particularly the 
sabotage of compulsory agricultural quotas). The threat of the death 
penalty regulations were in GG triple (1942, 1943, 1944), giving the 
criminal facts were significantly expanded in relation to the pattern of 
1942 in the coming years, the duration of the state of emergency for the 
entry of agricultural products was also extended. In 1942, this was for the 
period from 1:08. to 30.11. certainly; for the years 1943 and 1944 however, 
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for those from 15:07 to 20:12.).— 2 As part of a maximum material 
exploitation of the population, the very common threat to be (as in more 
than 60 normative acts) called with the unlimited fine height and 
different seizure types (in more than 30 normative acts).^~ 

It should be noted that Himmler next to the system of criminal law 
and the judicial system in the Basic Law nor had the direct child 
concentration and extermination camps available. The deportation to the 
camps did not belong to the catalog of penalties provided in criminal law, 
but from the perspective of the prisoners could be regarded as one of the 
most sensitive sanction 

I am aware of two general surveys which attempt to give an 
impression of women in pharaonic Egypt: 

Tyldesley, Joyce. 1995. Daughters of Isis: Women of Ancient 
Egypt. Harmondsworth: Penguin. 

Watterson, Barbara. 1991. Women in Ancient Egypt. Stroud: Alan 
Sutton. 

Further issues involving Egyptian women have been studied; topics 
such as marriage and inheritance, amongst others, have been well 
explored: law,5 marriage and marriage contracts,6 economy,7 
inheritance,8 literature,9 and religion.io The lives of Egyptian women 
have also received attention in surveys of Late Antiquity: whether in 
surveys of women in that period or of Late Antique Egypt.n There are 
published (family) archives which involve women from the Pharaonic 
periodi2 as well as the Late, Ptolemaic and Roman.13 

Dual Citizenship USA/Germany 

Based on U.S and German law, you can have a citizenship of both 
countries. This can happen only in the instances where the child is born 
to one American and one German parent. In this case, the child is not 
required to give up either nationality and can hold both. 

However, if the child lives in the U.S, they might have the 
citizenship of Germany, but cannot take advantage of German services. 
The other way around applies as well. U.S and German dual nationals 
are not exempt from military service, and can be required to file taxes in 
both countries. In addition, they cannot enter the U.S with a German 
passport and the other way around. They must present the German 
passport to enter Germany and the U.S passport to enter the U.S. 

In another case, if an American citizen applies for naturalization in 
Germany, the American will have to give up their U.S citizenship to 
obtain the German one. 

Dual Citizenship Germany/UK 

As is the case with dual citizenship for U.S and Germany, the same 
applies to Germany and the U.K. Children born with one parent from 
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the U.K and one from Germany have the right to retain both 
citizenships. 

With the exit of the U.K from the EU though, the matters have 
become more complicated for those working and living in Germany with 
a UK citizenship. Germany allows dual citizenships for EU nationals, 
but now that the U.K will not be in the EU due to Brexit, what will 
happen is still unclear. 

It has been proposed that UK citizens get dual nationalities for 
Germany so that they can have freedom of movement within the EU. 
This remains to be solved and is up to whether Germany will allow U.K 
citizens who apply for German citizenship to keep their U.K citizenship 
too. 

Giving up the German Citizenship 

German rules do not allow its citizens to give up the German 
citizenship. More specifically, if the German citizen wants to renounce 
their citizenship to avoid obligation to Germany such as taxes or military 
service, they will not be allowed to do this. So since you cannot give up 
the citizenship, you can lose it under these circumstances: 

If you request it from the German authorities and another country 
has offered you citizenship 

If a German child is adopted by a foreigner, they will lose German 
citizenship 

If you join the military forces of the country where you hold 
another citizenship without the permission of the German authorities 

If you obtain another citizenship, you will lose the German 
citizenship 

If your citizenship has been obtained through naturalization and 
you lose it due to illegal activities 

Renaturalization of German Citizenship 

If you have renounced your German citizenship in the past or have 
lost it for reasons other than criminal activity, you can apply for 
renaturalization. The procedure will be the same as with those who apply 
for naturalization the first time, and you will have to give up all previous 
citizenships. 


References: 

i.In fact it appears that this may even have been the intention of 
the rulers: "Through education...and tax-breaks, the new Greek rulers 
encouraged the adoption of their language within the administration of 
Egypt" (Thompson, 1994: 77) as part of an overarching policy: "...the 
Ptolemies used education combined with tax incentives to encourage 
Elellenisation among the majority population of Egypt"(idem: 82). 
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Thompson thinks it likely that bureaucrats received specialised scribal 
training due to the varied technical nature of Ptolemaic administrative 
documents (idem: 77). Lewis writes that Dryton, a Greek cavalry officer 
living in the largely Egyptian town of Pathyris had his third will 
witnessed by five men, four of whom "signed in native [i.e. demotic] 
script because there is not in this area the like number of Greeks" (1986: 
99). See also Johnson, 1991a: 125-126. 

2. See Wilfong, 1994, for use of Coptic in everyday 
transactions. 

3. Even within the writing of Greek texts in Egypt there is 
much reason to stress the survival of Egyptian as a spoken language: "... 
the argument that Greek triumphed because of the greater sipmlicity of 
its alphabet implies that those who learnt it were not literate in Egyptian, 
but ... the rush, the Egyptian writing instrument, used instead of the reed 
for writing Greek in bilingual offices suggests rather the employment of 
scribes literatre in both languages .... I suspect that the Egyptian 
remained their first spoken language" (Thompson, 1994: 78). 

4. As pointed out by Ray (Ray, 1994,: 63f ) there are levels of 
literacy, varying with its use: One might term this "functional literacy" 
e.g. competence limited to writing mummy labels, and inability to write 
much else, "since this state of semi-literacy was sufficient for the 
everyday needs of the writer, it may not have been felt as a deficiency." 
Ray continues: "It is worth recalling the truism that ability to read and 
ability to write are not the same; certainly they do not correspond exactly 
in any society. This is especially true of a complex writing system such 
as demotic. The number who could read demotic, at least for simple 
economic purposes, is likely to have been considerable, although still far 
below that which is supposed to apply in the modern West. On the other 
hand, the number of demotic writers was doubtless far more restricted; 
this can be deduced, among other reasons, from the competence of the 
surviving texts...Demotic, like other scripts, was employed in a wide 
variety of situations, and the need for literacy, as well as the uses to 
which it was put, would have varied correspondingly widely"(Ray, 1994: 
64). 

5. Baines and Malek: 73 and 82. 

6. It seems that Dryton's wife, Apollonia, was descended 
from a family of Egyptianized Greeks (Ritner, 1984: 187). However, that 
Apollonia was descended from Greeks is denied by Bagnall who 
considers her description of herself as Greek as a social affectation 
(Bagnall, 1988: 23-24). 

7. Lewis, 1986: 88-103 and Pomeroy, 1990: 103-124, especially 
118. 

8. Pomeroy, 1990: 118-119. 
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9. Addressed at some length in Goudriaan, 1988 and Bilde et 
al., 1992. 

10. Ritner, 1992: 289 and note 33. 

11. Goudriaan, 1988: 116. In other words, people might have 
referred to themselves as being Greek or Egyptian in a particular 
document but outside of the document, in the Ptolemaic period at least, 
there is no evidence that status was linked to the ethnicity implied in 
such labels (certainly not officially). As discussed below, the same cannot 
be said of the sophisticated hierarchy of Roman citizenship, based to a 
largely on ethnicity, which replaced the Ptolemaic situation. 

12. As note 33. See also Bowman, 1986: 122-128. 

13. Goudriaan, 1988: 117. However, nomenclature seems to 
"accurately reflect ethnic origin" in the Family Archive from Siut 
(Johnson, 1991a: 128). 

14. Bowman, 1986: 122-128; Lewis, 1983: 18-35; Seidl, 1973: 129- 

136. 

15. Bowman, 1986: 62-63 and Lewis, 1983: 185-195 and 1993a: 279. 
With Egypt's absorption into the Roman Empire, the volume of 
documentation (but not religious, literary or scientific texts) in Demotic 
declined sharply and there is reason to believe that this was the product 
of Imperial policy. The apparent cessation of the "bipartite judiciary," to 
which there are no references in any source from the Roman period, 
reinforces that this was probably intentional of the part of the 
government (Lewis, 1993a: 276-281). "Egyptians stopped writing their 
business documents in Demotic because the Roman reorganization of the 
administration of Egypt denied such documents the recognition, or 
status, they had previously enjoyed"(idem: 277). 

16. Pomeroy, 1990: 119E; Huzar, 1988: 359-360; and Seidl, 1973: 
139, and, despite the ius (3) liberorum, according to which a woman could 
act for herself without a guardian (Pomeroy, 1988: 718 & 721 and 
Seidl, 1973: 139b), Seidl notes "doch treten die Frauen in den Papyri der 
Romerzeit meistens in einem kyrios auf" (Seidl, 1973: 140). However, in 
pointing out how misleading the information documents give can 
sometimes be, Pestman refers to land owned by one woman, 
Tatehathyris, who leases it on her own behalf before marriage and does 
so on at least one more occasion after marriage. Her husband then leases 
this same land and represents it as belonging to him without mention of 
his wife (Pestman, 1990: 52). However, here it is a question of the land 
being a family asset, and thus the man is acting on behalf of his family as 
the land is a family asset. Pestman also notes numerous occasions when 
women acted in Greek law without a guardian but notes that "no scholar 
has been able to determine whether the use of the kyrios changed over 
time, or whether such assistance was required only in certain kinds of 
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cases" (Pomeroy, 1990: 200 note 84 and Pestman, 1969b: 17-19). See also 
Pestman, 1995. 

17. As suggested in Pomeroy, 1990: 120. 

18. Pomeroy, 1990: i2of. 

19. Further questions arise from this point: - Why would a 
Greek husband allow his Egyptian wife to do this? Why does he not 
make her act through a guardian? 

20. The giving of movables or immovables as dowry may have 
had a range of sociological implications, see Pomeroy, 1988: 714-715. 

21. Pomeroy, 1988: 711. This statement also serves to illustrate 
a lack of understanding of Pharaonic Egyptian traditions and their 
significance to Fiellenistic Egyptian society, as "from an Egyptian point 
of view things may not have changed as much in Ptolemaic Egypt as a 
study of only the Greek records would suggest...the Ptolemies brought 
with them no fundamental changes in the structure of Egyptian society, 
including bureaucracy." (Johnson, 1991a: 131). In Egypt, if one is to look at 
Egyptian society as a whole, and not only that operating in the Greek 
speaking milieu, there could not be a question of "release of land to 
ownership by women" because women had always been able to own land. 
Such misunderstanding is apparent elsewhere in Pomeroy's work: "The 
principal reason for the high status of women in Ptolemaic Egypt is the 
reduction in the polarity between the sexes. This new balance is apparent 
in both literature and life," (Pomeroy, 1990: xvii.). Again, as far as the 
Egyptian sources are concerned it would appear that if women had a 
"high status" in Ptolemaic times, this would merely be a continuation of 
the equality with men they had previously enjoyed in Pharaonic times 
(at least in terms of their legal position, and as expressed in the surveys 
referred to above). 
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Abstract 

Measures taken towards the establishment of a new education 
system, directed to the payment for social orders. During this period, in 
all levels of education, including the primary education stage of general 
education, the preparation of textbooks that can meet the needs and 
interest of the individual was a mission. The correct establishment of 
textbook policy, the care and attention of the state to this field were a 
necessary condition for implementation of such a task. 

Keywords: independence period, primary education, textbook policy, 
general interests 

In the sections of textbooks, the texts grouped on subjects “From 
the history of our motherland”, “Azerbaijan - my motherland” are full 
of developing children’s high sense of patriotism, instilling a sense of 
love of the nativeland, its attributes and every inch of the land. In 
addition, information about the nature and its amazing places which are 
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reflected in the texts, expand the children’s knowledge and imaginations 
about the surrounding reality. 

Under present circumstances, the modernization of reading books 
are based on the harmonious development of the pupils, the 
strengthening of the moral and spiritual effects on them through 
training, the projecting their daily life and own destiny by children, the 
implementation of the upbringing idea of the education in the school 
practice. All of these require the establishment of new study books on 
reading. In relation to this, it is necessary to prepare methodical 
complexes on reading in elentary schools. 

One aspect should be noted that in current situation the setting up 
the lessons with the new training methods develops the children’s ability 
to think creatively and acquire new knowledge freely. Therefore, we 
must strive to set up the lessons of reading so that no student will stay 
out of the discussion. During such discussions children should be able to 
cooperate with each other, increase self-confidence, evaluate his friends’ 
answers. In this regard, the purpose of textbooks are related to the 
achievement of a successful solution of forthcoming traditional duties of 
the primary school, being able to prepare the chilren for reading, writing 
and calculating operations. As it was stated in K.D.Ushinsky’s popular 
idea - it is necessary to teach children to learn, to arouse their interest in 
education, to achieve the development of attention, to enrich the verbal 
speech, cognition and memory via live images and to take care of 
reflection of these images through strong and right words. 

Literary reading teaches children to try to understand the gist of 
read text, clearly comprehend its content, learn to read and think, read, 
feel and discuss and thus, to develop their moral and spiritual 
capabilities, enrich their ethical knowledge and possess high moral 
feelings. Reading materials are prepared on the basis of types and genres 
of fiction literature: folklore, poems, published works, dramatic works, 
classic Azerbaijani literature, examples of Azerbaijani literature of XIX 
and XX century and the Soviet period, works which has created in the 
conditions of independence, and serve the national ideology. It also 
includes the fine examples of Russian and foreign literature. All texts in 
the textbooks directed to the children's identity, the rightly formation of 
their world outlook, improvement of the high morals, aesthetic taste, 
sense of humor, creation of a benevolent attitude towards all living 
beings, love of nature and being involved in its protection. 

Our analysis and observations show that the materials used in the 
reading textbooks of the elementary school can be grouped in the 
following direction: 

- Examples of oral folk literature as the primary basis for the art of 
literature; 
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- Works of the ancient and medieval Azerbaijani literature; 

-poetry, prose and dramatic Works of distinguished representatives 

of XIX and XX century Azerbaijani literature; 

-examples of Azerbaijan Soviet literature; 

- tales of other nations; 

- the works of foreign writers. 

In the textbooks there are also popular-scientific texts with 
historical content. Such kind of texts aim to deliver knowledge about 
certain nature and society events to the students. For example, texts as 
“Nature of our homeland”, “Our national wealth”, The benefits of 
poultries”, “The benefits of pets” are very important in informing the 
pupils on nature and society events and their gists. Materials with the 
official-business content, as well as the extremely informational texts are 
materials with popular-scientific nature. 

Today's elementary school pupil learns not only Works- tales, 
proverbs, sayings and riddle, but aslo our religious values, Eid al-Fitr and 
Eid al-Adha, stories which reflect the mythical thought of people, the 
texts that preserves our customs and psychology, myths and legends, 
heroic eposes, folk songs and dances, bayaties and many other literary 
examples in traditional textbooks. These rare pearls of national culture 
and national values have a significant impact on the enrichment of the 
younger generation's world outlook, the expansion of knowledge and 
understanding about the environmental reality, and finally become a 
very important tool of self-understanding, self improvement and self- 
education. 

Thus, during the study of reading materials, on the one hand, there 
are formed full imaginations about art texts in students, but on the other 
hand, the manifold effects are taught to the students during the learning 
process: intellectual, moral, speech. Literary reading course is rich with 
opportunities to introduce children with the surrounding reality. This 
improves the ability of children to influence their intellectual, moral and 
sensual power. Then, art texts have pedagogical opportunities, and it can 
be seen in the table below. 

Table i.Pedagogical opportunities of artistic works 


The 

emotional and 
moral content 


Social and moral category 

Literary and artistic works 

personal 

qualities 

move 

motives 

verbal 

expression 

the fullness of 
the meaning 
of the word 
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One of the most important subjects in the block of subjects in 
modern primary school is “Knowledge of Life”. “Knowledge of Life” is 
an interactive subject which is taught in elementary (I-IV classes) and 
general secondary education (V-IX classes) level in the education system 
of Azerbaijan Republic. This subject helps children to form the system of 
knowledge, skills and values which are necessary for comprehending and 
realization himself as a whole with his biological, sosial-moral and 
psychological sides. Such situation becomes an effective tool in children’s 
self improvement. 

During the teching of this subject the skills determined on the 
primary education level in general secondary education level, are further 
improved, the detailed picture about the gist of regularities in the 
examples of nature and society events is formed, the information about 
the reproductive health, human rights, spiritual perfection, moral 
maturity, conscience, freedom, healthy lifestyle, ways to prevent the 
natural disasters and accidents is enhanced, the building of moral 
qualities as purity, honesty, faithfulness, endurance and tolerance, skills 
of economic mentality and planned activities is provided”. (17,8). 

Four basic content lines have been determined in the “Knowledge 
of Life”. These sections are the following: 

1. Nature and we 

2. Individual and Society 

3. Morality 

4. Health and safety. 

In the section “Nature and we” are given the texts related to issues 
of the human and society, the human and nature. In this section the 
children are aqcuainted with the life of the country, here is told about 
issues of internal norms of society, the necessity to follow the rules of 
behavior by pupils in various conditions and etc. The formation of 
children's knowledge and understanding about the nature of the native 
land, instilling a love of nature, nature, habits of cultural behavior in 
relation to its beauty, organization of children's activities for nature 
protection and similar issues are the characteristic feature of the topics in 
this section. 

“Knowledge of Life” chooses the relationship between the 
individual and the society as its area of subject, provides basic knowledge 
on this topic according to the children's age and level of comprehension. 
For example, the topic of “Our state” which is given in the subject 
“Knowledge of Life” on the second class, creates opportunities to give 
knowledge to children about the symbols of the Republic of Azerbaijan, 
the concept of statehood, in general, the signs of state in a way that they 
can understand. In the lesson which is teaching on the basis of this text, 
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the children obtain opportunities to get detailed information about the 
territory of the state, the army, the national currency, leader and the 
capital. There are ample opportunities for bringing to the children’s 
attention the information about the independent state of Azerbaijan, 
history of its establishment, its further fate, the period of its restoration, 
Azerbaijan's founder and national leader Heydar Aliyev, symbols of our 
state (the national flag, emblem and anthem), Ahmad Javad who wrote 
the words of our anthtem, a great composer Uzeir Hajibeyov who 
composed the music of our national anthem. 

These themes can play an important role in children’s educating of 
the feelings of patriotism, love of their nativeland and nation. 

Textbooks of “Knowledge of Life” has an important place and 
position in solving the problems of children’s moral upbringing. The 
ethical and moral ideas that are reflected in textbooks of “Knowledge of 
Life” play an important role in children’s upbringing. In these study 
books the nature protection was reflected as a problem that ponders and 
excites our contemporaries. The children can be familiar with state laws 
and decrees about nature protection, get information about the 
importance of the protection of water, forests, soil and life. 

In the textbooks of “Knowledge of Life” prepared for separate 
classes, the topics related to health and safety convincingly show -how 
and why it is necessary to protect the health, why it is important to pay 
special attention to right posture and stature. Taking person’s own health 
care can not be considered only as personal work. It is also a public act, 
duty. Health is also necessary for the country, its protection against 
enemies. In this case, preparation of texts on health and safety in the 
textbooks of “Knowledge of Life” should be considered as very important 
educational and life skills. 

Finally, it should be noted that elementary textbooks in conditions 
of independence adapted to the content of national educational and 
training system, their preparation on the basis of the main principles of 
the ideology of national statehood and Azerbaijanism. Preparation of 
textbooks which meet the person’s needs and intertests, the right 
establishment of textbook policy is an important problem at the primary 
education level, as in other stages of education. 

If we accept the psychological aspects of development as the basis 
for the classification of branches of psychology, then we will face a 
number of new fields in which is carried out the principle of 
development. (Training program, p. 55). One of these fileds is the field 
associated with the age. Although the study of art examples during the 
age psychology did not extensively study, the issues of the effect of 
training materials on mental development which is one of the main 
problems of age psychology have been extensively studied. 
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Analysis and observations show that if the age psychology will 
study the age features of mental processes against the background of the 
development of knowledge, then it is possible to achieve greater 
effectiveness. Psychologists have commented this practice by reference to 
scientific ideas: 

The age psychology studies the age features of mental processes, 
the age possibility of knowledge mastering, the development factors of 
personality and etc. One of the main problems of the age psychology is 
training and mental development, as well as their interdependence. This 
problem is widely discussed and explored by psychologists who deal with 
searching for a reliable criterion of intellectual development and the 
identification of suitable conditions that allow you to achieve the 
effective mental development in training process. (Training program, p. 
55). But the researches show that one of the leading problems of the age 
psychology is that the upbringing elements should be given to the 
children proper their specific needs. Let's suppose that preschool-age 
children are inclined to say poetry, to tell the tale and riddle, therefore, 
such inclination meet their needs. But these needs sometimes are 
superior to their material needs. Emotional needs encourage the children 
in artistic creativity. By the way, it should be noted that “The material 
needs are inseparably linked to the spiritual needs. Of course, material 
things (books, newspapers, writing and note papers, colors and so on) are 
needed to ensure the spiritual needs, and these, in turn, are the subject of 
financial needs. 

Hence, the demand which is natural according to its origin, 
simultaneously, may be the material demand according to its subject. 
The demand which is cultural proper its origin, may be material or moral 
according to its subject. Thus, this classification covers very different 
types of demands and expresses their attitude towards the history of 
human consciousness and objects which they oriented”. (Training 
program, p. 112). Because of the required objects have the folklore 
environment, it also plays a role of the stimulus for children’s further 
development. If so, then the educators should allow for the wide use of 
folklore materials. Why? First of all, because the folklore materials are 
the main tool that provides children’s comprehensive moral upbringing. 
Secondly, the folklore materials teach the children the good and bad, 
right and wrong, in short, to be objective. In such a case, whenever there 
is a need for folklore, it is necessary to create conditions to reveal the 
moral motifs. 

“Person’s dependence on the concrete conditions of existence is 
emerging in requirements as a system of motifs with its active sides. 
Motifs are incitements which are related to the ensuring of certain 
requirements of the action. If requriements are consist of the gist and 
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mechanism of types of all human action, then motifs are emerging as 
concrete manifestations of this gist”. (Training program, s0h. 115). 

If the children’s requirement to the learning of folklore examples 
appears against the background of the motives of morality during the 
problematic situation created by the educator, then they have an interest 
in this situation. Children’s interests in any condition reveal their 
cognitive activity. Children become happy with the actions of a good tale 
characters, admire his heroism and begin to hate the wicked. Thus, the 
interests also help the children to gain new positive life experience. 

“Interests are emotional manifestation of the human’s cognitive 
needs. Their providing helps to overcome the deficiencies in knowledge, 
to be aware of the important facts, to understand and to be acquainted 
with them. The interests display in the emotional tone of the human’s 
cognitive process as a subjective, in desire to become closely acquainted 
with the important object, to know more about it and to understand it”. 
(Training program, p. 116). 

As we mentioned, motives of the action which were appeared on 
the basis of requirements provide the emergence of interests. If the 
children in the kindergarten learn the Azerbaijani and turkish folklore 
material which reflects the motives of patriotism, then they are 
interested in what reason these heroes sacrifice for their country. So, the 
folklore materials for preschool-aged children prepared by educators on 
the basis of the motives of partiotism reveals the motives of their action. 
“Motive” (means move, push in Latin) means the factors that drive 
people to act in connection with the provision of the needs. On behalf of 
what he does this or any other action (work, deed)”. (Bayramov & 
Alizade, p. 146). To clarify this question, let's imagine two kindergarten 
children. They are both 6-year-old, one of the boys sings the patriotic 
song with his charming voice and fascinates everyone. Although the 
other boy has not got charming voice, but tries to sing with magnificent 
voice due to the power of inner feelings of patriotism and nationalism. 
The first boy’s aim is to demonstrate his voice and talent, but the second 
boy’s target is to show his primordial love of his nativeland, motherland. 
Here we come to a conclusion that the children’s action is determined on 
the basis of their goals prior to the motives. 

The person’s motives define the direction of his action. The 
concrete characteristics of the activity is determined with the target, not 
the motive. On one hand, different goals are formed on the basis of the 
same motive. But on the other hand, the same goal is related to the 
dissimilar motives in different people. This is the dialectical relationship 
between the objective and the motive. But in all cases, the psychological 
function of motive is the same: it drives the man to act and defines the 
areas of activity. These two features (incitement and orientation) form a 
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unity with one another and emerge as the main functions of the motive. 
(Bayramov & Alizade, p.146). 

If the main subject of the needs and motives that drive to these 
needs, is related to the factors of upbringing, then the foundation of the 
personality is laid right. Because children in kindergarten are also a 
personality, i.e. little personalities that have not formed yet, but are 
formed. If these little personalities’ motives of action are defined against 
the background of the factors of upbringing, so, there will be created the 
foundation for the development of children's little personality. In this 
case we should try to direct the initial areas of child-rearing to arising of 
moral feelings. Because moral feelings aroused in children, constitute the 
basis of their exemplary action and attitude. 

“Moral feelings are related to the subjective attitude towards the 
norms of morality in society.” 

The object of moral feelings may be individuals, groups of people, 
the relations between people, the laws and events of social life, as well as 
one's own actions and attitudes. If the attitude towards these events are 
acceptable to the rules of co-existence in current society and applicable to 
the norms of behavior, then it arises positive moral feelings in people. 

The feelings of kindness, friendship, sympathy, friendship, 
collectivism, responsibility are among such feelings. Sometimes Man 
does not act in accordance with existing ethics, he takes own interests 
precedence over the interests of the community. In this case, the feelings 
of egoism, ill will, hatred and envy arise inside him. But the person who 
knows that his wrong conduct and behavior is not consistent with public 
morality, he is considered a person who has got moral feelings as 
repentant, regret, sorry and rue”.(Bayramov & Alizade, p.176). 

Taking these into account, the development of moral feelings 
should be started since preschool age. Exactly in this age the positive 
manifestations of moral feelings begin to display itself in children who 
expediently, planned and organized benefit the etnopedagogical 
materials. For regulating the preschool-aged children’s behavior, acts and 
conduct by using the examples of Azerbaijani and turkish folklore, it is 
necessary to base their norms of morality on one turkish ethics and 
turkish morality. In other words, it is necessary to sick new approaches 
to eliminate the difference in sense of morality of Azerbaijanis and turks 
who live in various life conditions. “The moral feelings is a reflection of 
human’s negative or positive attitude to the norms of morality and 
behavior in the current society. Therefore, moral feelings of the people 
living in different life conditions, in content, differ from each other. 
That’s why, the aim and direction of upbringing of human feelings were 
changed in each historical period, and got a new form and content”. 
(Bayramov & Alizade, p.176). 
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The correct regulating of preschool-aged children’s moral feelings is 
depend on the events of new form and content. Every child wishes with 
great love to describe the norms of morality as patriotism, nationalism, 
heroism, gallantry, bravery, irreconcilabilation with enemy, the purity of 
faith which exist in society by singing cradle songs, dancing, saying 
bayatis and riddles, telling tales in these events. At this time, there is 
formed the precondition for the development of their aesthetic and 
artistic tastes. 

“Aesthetic feelings is related to the comprehension and 
understanding of the beauty of nature and Works. Because the people 
have gained the skill of reflecting the beauty of the world in social 
experience. In this condition were formed men’s different aesthetic 
feelings”. (Bayramov & Alizade, p.177). 

Examples of artistic creativity develop the visual and practical 
thinking of children along with the development of their aesthetic and 
artistic tastes. According to psychologists, each child should hear the 
example of artistic creativity, then thoroughly understand it. Otherwise, 
that example of artistic creativity can not remain in his memory. 
Children firstly filter the example which he kept in his memory. At this 
time is activated the visual-figurative thinking. 

“During the process of the visual-figurative thinking the 
intellectual functioning refers to the materials of perception and 
imagination, in other words, the figurative material. In this case, the 
copies of perception and imagination of the body and the incident are 
analyzed, compared and so on”. (Bayramov & Alizade, p.353). 

If the child sings any lullaby or bayati about patriotism with the 
melody, at this time he firstly filters the words, motives of patriotic 
theme of this lullaby and bayati through his visual-figurative thinking. 
After thinking process the song and the melody is revived. But stories 
and tales first of all can pass to visual and practical thinking through 
didactic games. 

Visual and practical thinking is mostly related to the cognition of 
objects and incidents which are directly effect, ie is the kind of thinking 
related to the practical activity on things. This type of thinking occupies 
a dominant position in children up to 3 years. For example, while asking 
the child “how did you build this bridge?”, he answers “Look!” and 
destroys the bridge and begins to rebuild it. The child expresses his 
thought via his acts. The thought of things was formed first not only in 
ontogeny development, but also in phylogenetic development, the people 
did operations on things. The development of human thinking was begun 
since this type. In the process of the initial work, his intellectual 
functioning did not separated from the pactical and things found 
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functioning. The thought of children starts from here in ontogenesis. 
(Bayramov & Alizade, p.353). 

During the didactic games the personages, heroes of tales created by 
children, embody in the process of development from visual-figurative 
functioning to practical functioning. 

During the teaching of folklore materials it must be paid attention 
to sexual differences. There some folklore materials that only the girls’ 
performance of these examples can purify their morals. Or vice versa, 
there some examples of artistic creativity that only boys must perform 
them. That’s why, the parents or carers working in the kindergarten, as 
well as other professionals should know how to approach to 
psychological sex differences. The question arises: 

“How does the psychological sex form? Every nation has its own 
stereotypes and standards about femininity and masculinity. It brings up 
the children from the day of born according to these stereotypes and 
standards, inculcate in them the features of men and women, teach them 
rules of behavior as dance, laugh and cry like a man and woman. 

This process is multilateral: people in the surrounding area, first of 
all, parents play an important role in appropriation of male and female 
stereotypes and models by children. In children’s mind is formed 
imagination about the roles of woman in his mother, and the roles of 
man in his father”. (Bayramov & Alizade, p.407). 

Experience shows that caregivers have no difficulty in explaining 
the children from exemplary family in the kindergarten about the 
personages of men and women. Observations shows that the children 
who were brought up by nurseys at home and came to the kindergarten 
are passive and can not demonstrate any element of the competency in 
the relation with the female characters. In such cases, the carers have to 
be careful. Because the instilling of the qualities of women to girls and 
instilling of the qualities of men to boys since preschool age will be very 
important. According to the conclusions of psychologists, the level of 
features gained in subsequent periods, of course, depends on the features 
gained up to 6 years. 

“When the boys and girls adopt the men and women stereotypes in 
communicating with peer children and the adults, they perceive their 
gender. In this case, initial significant differencies appear in psychology 
of children elder than 6-year-old”. (Bayramov & Alizade, p.407). 
Therefore, it is necessary to try on giving the folklore examples to the 3- 
6-year-old children according to their sexual difference. Experiences and 
observations show that in some cases the carers in kindergarten tell the 
girls to sing “a song of shepherd”, but the boys “a song of doll”. It must 
not be forgetten that while the girls wear the clothes of shepherd feel 
themselves bad. And the boys shyly sing the “song of the doll” for 


30 

www.journaljuristicpapyrology.org 



Journal of Juristic Papyrology, Uniwersytet Warszawski 


making the doll sleep. As the girls are embarrassed while wearing the 
clothes of shepherd, the boys are also equally embarrassed by making the 
dolls sleep. 

The outward appearance is a major issue for girls. While bringing 
up the features as simplicity and modesty in girls, it should not be 
mentioned that she is plaine or ugly. Such conversations are extremely 
serious impact on girls. Girls consider that the appearance is the most 
reliable tool to look beautiful and attrack other’s attention.(Bayramov & 
Alizade, p.410). 

To reveal unawares such kind of psychological information and the 
moral qualities which belonged to the preschool-aged girls or boys, of 
course, will cause problems. We must not forget that there are enough 
folklore examples in Azerbaijan and turkish folklore which reveal the 
moral qualities of boys and girls. For instance, while the girls 
demonstrate the elements of moral which seem small but more obvious 
such as chasteness, shyness, honor, dignity, simplicity, tenderness, 
beautiful look, courtesy, the carers should try to make the girls to 
demonstrate theese elements of morality during didactic games, 
individual dances, saying lullabies and bayaties. 

The upbinging of these qualities in girls must be related with 
development of features like chasteness, shyness, honor, dignity, 
simplicity, modesty and so on. Girls (as well as boys)should be 
impressed with an idea that a man not only outwardly, but inwardly 
should be fine. When the parent directs the girl’s tendency to look 
beautiful to the struggle for inner beauty, then the outward beauty does 
not become a goal. The formation of the moral qualities mentioned above 
plays a crucial role in changing the attitude not only towards herself, but 
towards others. (Bayramov & Alizade, p. 411). 

That’s why the approach to girls should be set up in accordance 
with the results of psychological observations. In most cases, the girls are 
ashamed to show even their primitive moral qualities. Most of the boys 
like to highly evaluate their opportunities, but it is difficult to see such 
moral qualities in most of the girls. Boys exaggerate their capabilities, 
and in some cases even their brother’s, friends’ and etc. Boys love to tell 
exaggerations like “I know a lot of poetry”, “My brother knows poetry 
more than me”. Girls, on the contrary, prefer to be critical with regard to 
themselves. 

“While evaluating their possibilities, the girls act more wisely and 
realistically. It was determined that boys usually overrate their 
possibilities. In most cases, girls are able to critically approach to 
themselves. But boys are interested in how their acts affect on others 
than the action itself. In many cases their unworthy acts are related to 
this. However, observations carried out by diferent scientists show that 
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boys are not less shy than girls. If they do not use beautiful words or act 
unworthy, then they do it for the sake of naughtiness or “showing 
themselves”. Girls are not less interested in the effect of their actions, but 
unlike the boys, they pay attention to the gist of this or any other action. 
It clearly shows that while evaluating their actions, girls approach to 
themselves critically than boys”. (Bayramov & Alizade, p. 412-413). 

Experiences and observations show that preschool-aged girls like to 
imitiate the moral features belonged their mothers,but preschool-aged 
boys try to imitiate their fathers. Sometimes in kindergarten during the 
didactic games, the boy who takes the role of any character, in all actions 
tries to demonstrate the positive features belonged to his father. Such 
actions show that in the family the father has impressed some elements 
of positive features to his son. It shoul be said with a sense of optimism 
that the number of such fathers must be more. All fathers have to 
impress their sons with features which reflect the man’s dignity from 
preschol age. 

The boy identifies themselves with their fathers, and imitate their 
actions. In this case, we have to talk about the father’s important role 
during upbringing the children. 

For his son, the father is an example of mind, strength and 
grandeur. While upbringing his son, the father also brings himself up and 
cahges. To see the formation of a future man in his son and to show the 
best example of behavior means that the father protects his dignity and 
develops further. The wisdom of family pedagogy is in this. (Bayramov 
& Alizade, p. 581). 

The father’s role is very big. Of course, it can not be denied. Father 
is a symbol of persistence, patience, wisdom and manliness, and he has to 
be an example for his children, as well as daughters, by his intellect, 
foresight, diligence, love of his children and closed to his family. Girls 
learns such exemplary features from his father from the earliest age. So, 
mother must be a symbol of chasteness for her daughter, and father a 
symbol of honor. While speaking about the mother’s and father’s role, 
psychologists have such a judgment: “It is difficult to imagine the girls' 
spiritual development without her father. How much is big the mother’s 
role in her son’s life, so much is big the father’s role in his daughter’s life. 
Psychologists have substantially defined that in girls growing up without 
father does not form a full description about man. But one meaning join 
them: spiritual development of the family is directly connected with the 
father and the mother”. (Bayramov & Alizade, p. 581). 

The children’s upbringing by their parents through the folklore 
examples, inculcation of necessary moral features enriches the spiritual 
atmosphere of the family. But in Azerbaijan or Turkey, mothers and 
fathers very rarely undertake this mission, and when it is necessary to 
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teach the children the folklore examples, then only mothers are entrusted 
with this mission. Most of the time, teaching of folklore examples, in 
particular telling tales fall to grandmother’s lot. It should not be forgotten 
that there are some etnopedagogical examples that only mothers have to 
teach them. But there are some folklore examples that only fathers must 
teach. The exemption would not be put aside the attention. In other 
words. There are some folklore examples that mother or grandmother 
have to teach them their daughters. But there are some folklore examples 
that only fathers and grandfathers can teach them their sons. 

Mothers, grandmothers, grandfathers, fathers are obliged to make 
the right choice while teaching folklore materials. They must choose 
such etnopedagogical materials that the moral features in this 
etnopedagogical examples should match with the interests and tendencies 
of preschool-aged children. If the children listen and like the tale which 
matches with their interests, then they like the moral features of that 
tale. By the way, we should say that interests are an important but not 
the only feature of motivation of personality’s activities. The important 
motive of behavior is their beliefs. 

Beliefs - are the system of understood requirements which led the 
personality to act accordingly of his own views, principles and world 
Outlook. The content of the requirements in the form of persuasion is 
consist of knowledge about the environment, nature and society, as well 
as their understanding to some extent. When this knowledge constitutes 
the system (philosophical, aesthetic, ethical, natural-scientific, and 
others) of adjusted views, they can be considered as man's Outlook. 
(Training program, p. 119). If the moral features in the tale are able to 
charm the preschool-aged children, then, the moral elements of the 
positive characters’s acts of the tale can affect children. 

Conclusion 

Here is the conclusion that for revealing the possibility of the use 
of Azerbaijani and turkish folklore examples which play role in moral 
upbringing of preschool aged children, it is necessary to study, define and 
refer to the pedagogical-psychological basis of the issue. In spite of all 
this, abovementioned can be summarized as follows: 

-While using the possibilities of Azerbaijani and turkish folklore 
examples which play role in moral upbringing of preschool aged children, 
it will be useful to refer to the appropriate pedagogical principles, to use 
of certain methods, to impose the requirements, to apply various forms; 

- While using the Azerbaijani and turkish foolklore examples 
which are helpful for development of moral upbringing of preschool aged 
children, their feeling, perceiving, remembering, expression by speech, 
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presentation through saying the poetry, song and dance, will help the 
successful resolution of the issue; 

While working on the artistic creativity talents of preschool aged 
boys and girls, the revealing of the level of their inetersts and tendency 
towards the performance of moral motives of folklore materials, as well 
as the regulation of the moral and aesthetic feelings of children, are 
considered the factors that help solve the problem. 
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Abstract 

International trade law underwent a profound paradigm shift 
during the 1990’s and into the 2ist century as a response to 
globalization, and to a legitimacy crisis sparked by unresolved 
structural issues from the General Agreement on Tariffs and Trade 
(GATT) era and tensions surfacing in GATT case law around 
‘trade and’ issues. Investment law today is undergoing a similar 
legitimacy crisis for similar reasons, particularly with respect to 
Bilateral Investment Treaties and investor-State arbitration. We 
argue that investment law is ripe for a similar paradigm shift, away 
from the dominant view of investment law as a private ordering 
system to protect capital, with roots in contract law and 
commercial arbitration, and towards recognition of the fact that 
investment law today is part of a comprehensive global economic 
governance system meant to ensure justice and the rule of law in 
one aspect of international economic relations, the allocation of 
investment capital. This paradigm shift has normative, structural 
and doctrinal implications, which we explore, and promises to help 
restore legitimacy to investment law as it also improves substantive 
outcomes. 

Keywords: internationalism, similar crisis, legitamcy 
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We begin by painting a picture of an international regime in crisis. 
This regime emerged to manage a hugely important aspect of 
international economic relations involving trillions of dollars, and has 
had meaningful success in doing so, thus contributing to global welfare. 
Nevertheless, many parties from across the spectrum share a frustration 
with the structural defects of the system, which limps along with old 
treaty models and a multitude of disparate agreements. The quality of 
dispute resolution decisions varies greatly, as do outcomes on substantive 
law matters, and there is no comprehensive institutional mechanism to 
promote quality or coherence. 

Further, this same regime has been criticized as generating 
controversial spillover effects across a range of other issue areas such as 
the environment, socioeconomic development, and human rights. These 
spillover effects raise serious concerns among developing and developed 
countries, as well as civil society and scholars, over their impact on vital 
domestic social issues. However, there is considerable resistance from 
many actors within the system to any suggestion that broader concerns 
have a place at the table. This resistance is expressed in part through an 
over-reliance on purely economic arguments and through a functionally 
specialized approach to legal regimes, which leads other voices to feel 
ignored if not deliberately shut out. 

All of this culminates in a growing legitimacy crisis for the system 
despite its basic success in managing its core issue area. Its decisions are 
increasingly seen as failing to respond to pressing social needs, and its 
institutional processes criticized for failing basic rule of law criteria such 
as coherence, predictability, neutrality, and accountability. 

Does this sound familiar? It may sound like we are discussing the 
international investment regime today, but we are actually describing the 
international trade regime of the late 1980’s and early 1990’s, which was a 
regime in crisis. Multilateral trade was then managed by the GATT, an 
out-of-date and imperfect treaty considered un-amendable; and a set of 
side agreements with a scattering of membership. 1 This was 
supplemented (some might have said supplanted) by a confusing web of 
regional and bilateral trade agreements. 2 And before the World Trade 
Organization (WTO) and its Dispute Settlement Understanding 
(DSU), the GATT dispute settlement system had serious shortcomings, 
notable among them the susceptibility of the panel process to producing 
outputs of varying quality and inconsistent results and 
reasoning. 3 Together, these defects and challenges amounted to a 
legitimacy crisis 4 in the trading system that was well-recognized at the 
time. 5 

Recent high-profile controversies over investor-state arbitration 
Investor-State Dispute Settlement (ISDS) 6 and lingering concerns over 
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the structural implications of earlier cases from the 2001 Argentine 
financial crisis 7 have suggested to many that the international 
investment regime faces a similar legitimacy crisis today. 8 In response 
to its own legitimacy crisis, the trading system began a profound 
paradigm shift in the 1990’s, toward the recognition that trade law was no 
longer (if it ever had been) simply a technical system for liberalizing 
economic flows. 9 Instead, trade law had become a system of treaty-based 
governance for managing transnational economic resources for the good 
of society as a whole. 10 Such a role requires more than liberalizing trade 
in goods and distancing oneself from the rest—it involves incorporating 
or accommodating the many policy dimensions implicated by a truly 
global economy into the law and structure of its regulatory system, and 
ensuring that system meets the basic requirements of legitimacy and 
justice we expect of any system of governance allocating economic 
resources, n 

In our view, the same applies— mutatis mutandis —to investment 
law today, and a similar paradigm shift, with similar implications for 
doctrine and institutional structure, is the key to successful resolution of 
the legitimacy crisis facing international investment. 12 In this article we 
look at how the international trading system, as a complex treaty-based 
system for managing significant transnational economic flows of great 
social and political import, charted a course out of its own legitimacy 
crisis, to see what lessons might be learned for the reform of investment 
law, another such system. We thus join a small but growing body of 
literature drawing parallels between trade law and investment law for 
reasons of convergence, synergy, functionalism, or teleology. 13 Not all 
commenters fully accept the comparison or agree with the convergence 
thesis, for a variety of reasons. 14 However, it is in the nature of any 
comparative exercise that there be enough difference to make the 
comparison illuminating, as well as enough similarity to make the 
comparison meaningful, and we believe that properly understood, the 
trade and investment regimes satisfy this condition. 15 Moreover, as we 
will argue, there are systemic and normative reasons for why both 
systems, playing certain similar roles, should be subject to certain similar 
norms. 

We will first highlight a few aspects of the current international 
investment regime that are driving this paradigm shift for investment, as 
they did for trade. Second, we look at how this paradigm shift took place 
in trade, and lay out some of the tools and strategies used in the trade 
area that may be useful for investment law reform. We close by 
returning to the role of paradigms in strengthening legitimacy. 

II.THE INTERNATIONAL INVESTMENT LAW REGIME 
AND ITS CHALLENGES 
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A. A brief history of investment law 

International investment law evolved out of the customary 
international law rights of aliens and in particular their economic rights 
linked to property. 16 A foreign national whose investment was 
threatened by the actions of a host state had little recourse but to petition 
his or her home state to espouse the claim. Not only was the investor’s 
petition subject to the goodwill of the home state’s government and the 
vagaries of international relations, there was also no mechanism for the 
investor to represent herself in any resulting exchange between the home 
and host country. 17 This unbalanced relationship between the host state 
and the investor was compounded by the fact that the investor would 
typically have no political voice regarding changes in the host state’s 
domestic laws affecting the investment. Contemporary foreign 
investment arose to address, albeit imperfectly, this imbalance. 

First, the bilateral Friendship, Commerce, and Navigation (FCN) 
Treaties of the late 18th, 19th, and early 20th centuries, 18 forerunners of 
today’s Bilateral Investment Treaties (BITs), evolved as tools to begin to 
address some of these shortcomings. FCNs began as largely commercial 
instruments but after World War II embraced a wider range of areas 
including trade, investment, navigation, human rights and, later, 
consular relations. 19 Although FCNs granted a number of rights to the 
nationals of their signatories, they did not create a private right of 
action. 20 Even if a private right of action could be construed, it was 
before domestic courts. 21 

Modern international investment treaties arose during the 20th 
century decolonization period, when newly independent states were 
eager to eliminate the political and economic influence of their former 
colonizers and assert the power of their own laws, leading to anxiety 
among foreign investors, often nationals of former colonial parent 
states. 22 BITs addressed that anxiety through clauses granting foreign 
investors fair and equitable treatment and national and most-favored- 
nation treatment, as well as rules governing expropriation. When the 
former colonizers were the exclusive exporters of foreign direct 
investment, BITs acted as a one-way protection program benefiting the 
nationals of those countries. 23 

From the 1950s, when the first BIT was concluded, to the 1970’s 
only a small number of BITs entered into force. 24 It was not until the 
1980s that a massive surge in the number of BITs occurred as developing 
countries overcame initial reluctance and entered into investment 
agreements with developed countries, 25 resulting in the conclusion of 
265 BITs by 1987. 26 This great wave of BITs can be attributed in part to 
internal pressures faced by developing countries, which viewed BITs as 
one of the few means to increase capital resources in the face of 
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collapsing import-substitution economies. 27 Facing such pressures, 
fearing the loss of foreign investment to other states, and in the face of 
concerted advocacy on the part of development banks and the Bretton 
Woods institutions, 28developing countries embraced the BIT program, 
and the last decade of the 20th century saw an exponential increase in 
BITs, 29 including a number of BITs between developing 
countries. 30 By 2010 the rate of expansion in the international 
investment regime was such that more than three agreements were being 
concluded per week, 31 and today there are over 2500 BITs in force. 32 

B. Pains, growing pains, and labor pains 

1. The ‘Investment and’ problem 

This treaty-based system for investment protection has come under 
increasing scrutiny due to a number of high-profile investment disputes 
involving social issues implicated by investment. These include the 
many cases arising from the Argentine economic crisis of the early 2000’s 
(investment and human rights), 33 and more recent cases involving 
developing country host states such as Tanzania (investment and public 
health), 34 newly industrialized host states such as Mexico (investment 
and environmental protection), 35 and developed host states such as 
Australia (investment and public health), 36 and Germany (investment 

and environmental safety). 37 As was the case with the ‘trade and_’ 

disputes in the GATT/WTO system, these linkage conflicts raise what 
is in our opinion one of the most important issues facing investment law 
today: whether it can consistently and effectively acknowledge and 
weigh the countervailing social concerns of host states, and the affected 
human rights and other social values implicated in many investment 
disputes. 

The Phillip Morris case involving Australia has done much to 
illustrate the conflict and unsettle international investment law, since it 
involves a claim against a major developed country for a significant piece 
of social welfare legislation. 38 In 2011, the Australian Parliament passed a 
bill mandating plain uniform packaging for all cigarette brands and 
prohibiting companies from printing logos and bright images on cigarette 
packets, in an effort to protect the health of Australian citizens by 
making smoking less appealing. 39 Philip Morris, one of the world’s 
largest tobacco companies, challenged the legislation as a taking under 
Australian law, claiming that the effect of the bill amounted to an 
expropriation of its intangible property and goodwill associated with its 
cigarette brand in Australia. 40 

In a move typical of foreign investors faced with an adverse 
measure, Phillip Morris also initiated investment arbitration proceedings 
against Australia. 41 In this case, it meant filing under the 1993 Hong 
Kong-Australia BIT, but not until Phillip Morris had shifted its 
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corporate ownership to Hong Kong to avail itself of that forum. 42 The 
Australian Government responded to this threat by challenging 
jurisdiction on the basis of the ownership shift, 43 although such forum 
shopping is a common occurrence in investor-state arbitration, and 
arbitration tribunals have done no more than acknowledge the issue. 44 

This dispute reflects precisely how far the balance has tipped in 
favor of investors in investor-state arbitration. Philip Morris will have 
its day in front of an United Nations Commission on International 
Trade Law (UNCITRAL) arbitral panel, 45 where it is far more likely to 
prevail than it was in Australian High Court, and despite its failure in 
that forum 46 and evidence of treaty shopping. The Phillip Morris case 
also illustrates how the challenges facing international investment law 
are symptoms of a larger systemic problem: a structural inability to 
adequately or consistently address both the investment risks and the 
social risks involved in foreign investment. These inadequacies have 
deep roots in the structure of investment treaties and in the dynamics of 
investment treaty negotiation (below), and in the rule of law deficits of 
the investment arbitration system itself, particularly when deployed to 
address disputes such as these involving regulatory challenges with social 
welfare implications. 47 

2. Asymmetry in investment treaties 

International investment law is highly asymmetric in its basic 
normative structure. 48 Initially there was an imbalance in the overall 
legal regime protecting investors (diplomatic protection under weak 
customary international law norms, in the face of strong host state 
domestic law), that favored host states over investors. Capital-exporting 
states, which until recently were the Western states and former colonial 
powers, needed a measure of protection for their nationals which went 
beyond that provided by the domestic laws of the capital-importing 
countries (i.e. something more protective than national treatment). 49 It 
was this initial asymmetry that the resulting BIT framework sought to 
balance. However, instead of equalizing the position of the investor 
against the host state, the recent trend of awards suggests to many that 
BITs have overcompensated, empowering investors to effectively 
override legitimate state concerns and resulting in a second asymmetry 
favoring investors over host states. 

The majority of obligations established by a BIT are obligations on 
the state to protect the investor and investment, mandating a range of 
specific duties and standards. 50 Many of these are justifiable in 
themselves due to the clear risks that foreign investments and investors 
face, yet they are by nature unbalanced. Moreover, although the primary 
law governing foreign investments remains the law of the host state, 
which should therefore give the host state ample leverage, a further 
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asymmetry arises between the investor and the state when a dispute 
enters third-party arbitration. As an initial matter, the state has no 
bargaining power in the face of arbitration, as states cannot generally 
bring their own claims in this forum due to the one-sided norms of the 
BIT. Moreover, where there are provisions of importance to the state 
such as public policy exceptions, they are often ill defined (when they are 
included at all), and have been interpreted strictly (and tersely) to erode 
state regulatory power and give little guidance as to how to successfully 
protect public policy. Finally, the shift to ISDS, understandable in view 
of the persistent risk of judicial nationalism, 51 brings new constraints 
into investment dispute settlement, particularly when disputes touching 
key social issues and rights are before an arbitral tribunal rather than a 
court. 52 

This normative asymmetry is also in part the result of the 
historically asymmetric nature of investment treaty negotiations, in 
which many host states lack the economic power to negotiate different 
outcomes. 53Although the face of investment arbitration has been 
changing with numerous south-south agreements, the premise and 
balance of power in BITs remains the same. Bilateral negotiations 
maximize leverage on the part of the more powerful partner, resulting in 
agreements that are unbalanced in terms of the ultimate negotiated 
concessions. 54 Investors have this leverage because capital is in demand 
and highly fluid, and individual host states face serious collective action 
problems in presenting a united front in terms of negotiation positions 
and investment policy frameworks. 55 

3. Rule of law deficits: transparency, coherence, and the progressive 
evolution of the law 

Whatever their view of the merits of the BIT system and its 
current normative structure, commentators from all points on the 
spectrum note serious shortcomings in the investment regime from a rule 
of law perspective. While some prominent advocates of the ISDS system 
maintain that investment tribunals enhance the rule of law in investment 
protection where it did not exist before, namely in partisan domestic 
courts, 56 even this group will acknowledge shortcomings in the 
coherence and predictability of arbitral outcomes, two key rules of law 
desiderata. 57 Moreover, even if ISDS strengthens the rule of law for one 
class of stakeholders (investors), this is no substitute for the larger 
systemic evaluation of ISDS in terms of the rule of law 
for aHstakeholders, not just favored investors. 58 

Transparency 

The grafting of a private arbitral dispute settlement model into the 
international law of investment 59 has resulted in a less than transparent 
system of dispute settlement, in which it is hard to determine basic 
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information such as the number of disputes initiated and their 
outcomes. 60 These transparency issues reflect the system’s origins in 
private commercial dispute resolution, where there is perhaps more 
business justification for secrecy. 61 

The trade law system has also had its transparency problems, but 
for a different reason, namely its background in the private consultations 
of diplomacy and international relations. John Jackson was a leader in 
recognizing the problems this posed for contemporary international trade 
regulation, and played a key role in identifying and hastening the 
necessary shift towards a transparent rule-oriented system, as befitting 
the regulation of a global economy. 62 None other than the former 
Director General of the WTO Mike Moore acknowledged at the 10th 
anniversary of the WTO that increased transparency and inclusiveness 
are key to the legitimacy of the WTO itself. 63 
Coherence 

Scholars from across the spectrum agree that the investment 
arbitration system’s legitimacy crisis is fueled by the growing number of 
inconsistent tribunal decisions. 64 Even as staunch a defender of the 
system as Rudolf Dolzer concedes that ‘as we all know, the current 
system of investment arbitration has not been designed in order to 
promote uniformity or consistency of either rule-making or 
interpretation, with the sprawling consequences we have seen....’ 65 

The GATT system faced similar challenges before the creation of 
the WTO and its Appellate Body, dramatically illustrated in the 
landmark series of inconsistent environmental rulings growing out of the 
Tuna/Dolphin dispute and its progeny. 66 Similar shortcomings are 
being revealed through contemporary investment arbitration decisions on 
equally compelling social issues. 67 
Progressive evolution 

Related to the coherence problem, investment law lacks an 
organized structure to manage the progressive evolution of the 
law. 68 With no appellate mechanism and no official or unofficial system 
of precedent in international arbitration, it is harder for progressive 
trends in any substantive direction to crystallize into lines of authority 
that tribunals can predictably follow. 

The work of the WTO Appellate Body demonstrates the 
importance of such a mechanism. 69 It was again the ‘trade and’ area— 
and again the environment—that contributed both the most visible signs 
of the need for reform, and the progressive evolution of case law to meet 
it, through the Appellate Body’s crafting of a line of authority in cases 
such as Shrimp/Turtle 70 and Reformulated Gasoline. 71 This appellate 
mechanism was essential for the development of doctrine protecting both 
our need for trade liberalization and nondiscrimination in the application 
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of national measures, and our collective need to protect vulnerable 
resources and the environment itself. 72 

III. INVESTMENT LAW AS ECONOMIC GOVERNANCE: 
A NEW PARADIGM 

A. Lessons from the trade law crisis 

What do these sorts of conflicts and concerns collectively signify? 
In the trading system, conflicts between trade and social issues raised the 
profile of the GATT in the public eye and within civil society like no 
other category of trade dispute could, and together with other critical 
inputs dramatically signaled both the need for change and the broad 
contours of necessary institutional and doctrinal reform. 73 This 
challenge, coupled with the fact that enough stakeholders were 
dissatisfied with various institutional and doctrinal aspects of trade law 
as it then existed, meant that fundamental change was possible, both 
politically in the creation of the WTO system and jurisprudentially in 
the work of the Appellate Body. 

Similarly in investment, the growing prominence of these issues 
reflects the tremendous importance of Foreign Direct Investment (FDI) 
in development and in the global economy as a whole. In that sense, it 
reflects the success of the international investment regime in mobilizing 
global investment capital on an unprecedented scale. 74 However, the 
salience of these issues equally demonstrates the growing recognition 
that managing a global investment system involves far more than 
technical issues such as umbrella clauses and national treatment 
standards. Investment touches so many core social issues and 
responsibilities of host states, that it simply cannot be managed from the 
perspective of capital alone. The international investment regime 
involves private actors but it is not solely about private actor rights—it is 
also about state responsibilities to the larger society. 

Facing similar challenges in trade toward the end of the past 
century required nothing short of a major paradigm shift in how we 
understood international trade law, with significant institutional 
implications. In the 1980’s, the dominant paradigm for trade was the 
Washington Consensus—specifically, the view that trade was about 
economic flows, and trade law was about liberalizing economic flows 
according to neoliberal principles of economics. 75 In our view, the single 
most important consequence of the trade-and problem and the resulting 
debates was to highlight the fact that this dominant paradigm was 
obsolete: trade and trade law were no longer simply about the 
liberalization of trade rules and technical trade law matters, if they ever 
truly were. The trading system had grown into an emerging system of 
global economic governance, subject to basic normative constraints, and 
suffering from serious structural defects as a system of governance. 76 
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The same is true of the international investment regime. The 
ferment around social issues and BITs is very publicly making the case 
that BITs are not simply a system of private ordering (with a background 
in commercial dispute resolution) but are part of a comprehensive 
governance system meant to ensure justice and the rule of law in one 
aspect of international economic relations, the allocation of investment 
capital. 77 International investment law is governance, because through it 
states use their sovereign powers to set the basic framework in public law 
for economic activity, in this case for the regulation of foreign 
investment capital within their jurisdictions. This framework includes a 
legal mechanism for the settlement of resulting disputes that will also 
involve the state as a party, and that can effectively overriding host state 
regulatory decisions. In establishing and deploying this framework, 
states make a range of political and distributive decisions involving 
power, rights, and resources that are quite familiar to domestic law. 78 

As a system of governance, the international investment law 
framework today is seriously deficient. The domestic political equivalent 
to the BIT system would be the reinstatement of property requirements 
as a condition of voting rights: only those with capital would have a 
voice. The asymmetry and collective action problems highlighted above 
mean that host states, which should be the chief spokespersons for 
countervailing voices, cannot effectively play that role and therefore 
large segments of the affected public in host states—meaning most of 
us—go unrepresented. 79 

In normative terms, the fault lies in the dominant paradigm in 
investment law today, which insists on treating international investment 
treaties and dispute resolution as exclusively a private ordering system 
with roots in contract law and commercial arbitration, thereby ignoring 
the public nature of the rules and their allocative effects on legal rights 
and economic resources. Such effects would in the domestic sphere 
trigger essential civil and political values such as procedural fairness, 
equality before the law, the rule of law, and the right to political voice for 
all affected parties, 80 and would bring into play recognized principles of 
distributive justice. 81 That this has not been the case in investment law 
unfortunately makes the international investment regime appear to have 
more in common with kleptocratic states—the use of public authority to 
allocate considerable wealth towards a select few with little regard for the 
public good—than with any other major social institution for allocating 
rights and resources today, such as the taxation system, the banking 
system, or indeed the WTO system. 82 

In our view, this failure to acknowledge investment law as 
governance and to recognize and justify investment treaty-based 
economic distributions according to principles of fairness are the main 
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systemic contributors to the current legitimacy crisis in foreign 
investment. The key response in trade law to its own parallel crisis was 
for the system to accept the consequences of its success and embrace its 
role in exercising governance over the allocation of global economic 
resources. 83 As has been the case with trade, for investment this shift 
will have two key dimensions: a normative perspective (justice), and a 
set of institutional implications (governance). 

B. Normative reform: justice and investment 

In normative terms, responding to the investment legitimacy crisis 
requires us to understand international investment law as subject to the 
principles of distributive justice: principles of fairness that guide the 
allocation of rights, privileges, opportunities, and burdens by social 
institutions. 84 

1. Investment law as an allocative social institution 

Key to this paradigm shift is understanding investment law as an 
allocative social institution. It is a social institution in that, as discussed 
above, it is a rule-based system grounded in the exercise of public 
authority. 85 It is an allocative institution, in that as a social institution, 
investment law allocates social resources. It does so in at least three 
ways: 

Investment treaties allocate rights, privileges, and burdens between 
investors and host states. Such rights and privileges are a valuable and 
socially produced resource. In Rawlsian terms, they are a social primary 
good—valuable in their own right and for a range of uses. 86 

Investment treaties themselves impact the domestic rights, 
privileges and burdens of a range of stakeholders. They affect the 
regulatory, economic, and social balance among government, domestic 
capital, foreign capital, producers, consumers, and citizens needing 
economic rights, social welfare, environmental protection, and other 
public goods. 87 

By collectively setting the terms under which investment capital is 
regulated, investment law as a whole influences the allocation of 
investment capital itself, and capital is a socially produced 
resource. 88BITS, and investment treaties generally, influence which 
states get capital, how much, and with what consequences to the host 
society. 89 

Insofar as international investment law allocates basic social 
resources in these and doubtless other ways, it is therefore a matter of 
justice, since justice applies wherever social institutions make decisions 
with distributive effects. By justice, we mean justice for all affected 
stakeholders, i.e. justice as we understand it in the liberal western 
tradition, not justice in the eyes of investors alone. 90 


46 

www.journaljuristicpapyrology.org 



Journal of Juristic Papyrology, Uniwersytet Warszawski 


The implications of this are profound. Essentially, it means we 
have to examine the investment law regime in terms of the same norms 
of basic fairness we would apply to any legal system allocating economic 
rights and resources. Profound, and yet simple: we already do this for any 
body of law, such as tax law, health care law, or banking law, that has a 
distributive impact. Most importantly, this analysis makes clear that 
investment law does not operate outside the realm of justice. One cannot 
plausibly maintain that justice is ‘external’ to the investment law 
system—it is inherent in the system. 

We want to emphasize that by saying this, we are not advocating 
that the investment regime be about something other than capital and 
returns on investment. Perhaps the most important conclusion arising 
from our research is that managing capital for the good of capital owners 
and the larger society is inherently about justice and governance. 
‘Ensuring a secure and adequate return on investment is fair, but does not 
exhaust what fairness means or requires of investment law’. 91 Those 
who think it does must offer normative arguments in terms of justice, 
and not obscure this point behind functionalist or positivist legal 
arguments. 

2. Investigating the justice of investment agreements 

If investment law is indeed an allocative social institution, then the 
next step is an investigation into what norms of justice apply to its 
activities. This is a large project worthy of an inquiry unto itself, but we 
can at least sketch the contours here. 

Justice can be understood from either an external or internal point 
of view. 92 The difference lies in the source of the norms of justice that 
are then applied to the distributive subject at hand. In an external 
approach, norms of justice are developed out of political or moral theory 
and then applied to international economic law, much as they would be 
to any domestic legal or other socioeconomic institution. 93 An internal 
approach, in contrast, aims to begin from the underlying social practices 
or the inherent normative structure of the particular international law 
subject (be it international trade and trade law treaties, for example, or 
investment and investment law treaties, as in the case at hand). 94 An 
advantage of the internal approach is that the resulting norms of fairness 
are perhaps less controversial and one hopes more readily integrated into 
the practice or treaty system from which they grew, since that is their 
origin. ITowever, internal approaches may not reach all of the 
dimensions and implications of fairness (Rawls’ Difference Principle, for 
example) that our intuitions may tell us are immanent in the social 
practices we have constructed. 95 

External Approaches to Investment Justice 
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Perhaps the most influential contemporary external approach to 
justice is Rawls’ Justice as Fairness. This is not the place in which to 
derive a fully developed Rawlsian theory of justice in international 
investment law, but the basic dimensions can be usefully 
suggested. 96 The core of any Rawlsian account of distributive justice is 
his celebrated Difference Principle, which can be paraphrased as follows: 
‘Inequalities in the distribution of social primary goods are justifiable if 
they benefit the least advantaged.’ Within the Rawls ‘camp’ there is a 
basic divergence between those who follow him and limit the Difference 
Principle to domestic institutions, advocating a more limited duty of 
assistance for international relations based in his Law of Peoples; 97 and 
those who advocate an internationalized Difference Principle that applies 
equally to domestic and international social institutions. 98 We follow 
the latter group, and therefore suggest that when it comes to 
international investment, the core of this kind of Rawlsian account 
would be something like this standard: ‘Inequalities in the distribution of 
investment capital and in the terms under which capital is allocated, are 
justifiable only if they benefit the least advantaged.’ 99 

It is important to note at the outset that one must not assume that 
outright welfare payments or direct redistributions of capital are what 
will benefit the least advantaged in a Rawlsian sense—the theory is 
sophisticated and nuanced enough to embrace inequalities in wealth, 
resources, wages, social benefits, etc., provided that such inequalities can 
be shown to benefit the least advantaged. Thus in principle there is room 
for an investment system which protects capital (perhaps even 
disproportionately) and ensures an adequate rate of return, provided it 
can be shown that such asymmetry benefits the least advantaged. 
However, it must be shown that it does, or it is not justifiable and hence 
not just. Developing such an account is an immense and complex 
challenge blending normative and empirical work, but it simply cannot 
be avoided on that ground alone—justice and legitimacy require it of us 
and of investment law. 

Internal Approaches to Investment Justice 

An internal approach to justice, in contrast, would begin with the 
social practices underlying foreign investment transactions, and/or the 
normative structure of investment treaties, and derive from these sources 
an account of what fairness would mean in this context. Given the 
asymmetric and troubled nature of investment treaties as we find them 
today, we opt for the former approach, 100 and will attempt, in this short 
space, to sketch out what an internal approach to just investment could 
look like based on consent and the social practice of investment itself. 101 

The basis of a consent approach to trade and trade law is the nature 
of trade as a freely bargained and mutually beneficial exchange of value— 
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trade agreements must themselves both promote and protect such 
exchanges, and be the result of a similarly consensual treaty negotiation, 
or something other than trade results: predation, coercion, or 
exploitation. 102 As a starting point, we can evaluate whether foreign 
investment transactions, and investment agreements viewed as 
transactions, are similarly rooted. It would seem that the structure of the 
phenomenon is similar: parties to an investment transaction negotiate 
the terms of an exchange of value: capital on the one hand and labor, 
natural resources, markets, or knowledge capital on the other, together 
with legal rights. 103 The key is whether or not each party consents to the 
terms of the exchange - in the trade context, this is what distinguishes 
trade from coercion, predation, or exploitation. This raises challenging 
issues of interpretation and matters of degree: how ‘free’ is a state’s 
consent to a particular trade treaty, or an economic actor to any particular 
economic exchange? Nevertheless, the normative valence is clear: the 
more consensual the transaction, the more likely it is to be ‘fair’, and the 
less consensual, the less ‘fair’. 

In an investment context, the element of consent is, if possible, 
even more nuanced. Successfully deploying investment capital abroad 
generally depends on a whole range of volitional acts by private and 
public actors: incorporation; licensing and permitting; the hiring of 
employees; extracting and perhaps processing resources; ensuring full 
protection and security, shipping the output; and so forth. One could 
easily conclude that investment transactions must be basically 
consensual or else they simply wouldn’t’t work. However, the entire 
history of critical study and social conflict around investment suggests 
the opposite, insofar as social conflict is often one manifestation of the 
resentment and anger that come from unfair transactions. 104 This 
obviously requires much careful investigation, but the reality of conflict 
and indeed some of the very risks investment law is designed to address 
(through expropriation law, or the full protection and security standard, 
for example), suggest that investment treaties and transactions cannot be 
assumed to be fully consensual, even if their deployment depends on a 
consistent pattern of volitional acts over time. 105 

Much work remains to be done to develop such an account, but it 
can be seen that a consent approach to investment would direct our 
attention to the degree and nature of consent underlying the investment 
treaties and investment transactions in question, in order to determine 
whether we are indeed facilitating investment, or the investment 
equivalent of coercion, predation,or exploitation. 

To summarize, whatever one thinks of specific theories of justice or 
specific deficits of the investment law regime, the core insight here is a 
conceptual one: understanding the investment regime as an institution 
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that allocates rights, privileges, and burdens with respect to investment 
capital, and hence is subject to principles of justice. It is in this sense, 
investment law is already a matter of governance and justice—the 
problem has been that it has simply not seen itself or been seen that way, 
and has not therefore operated that way. 

If this is right, what does it matter for the nature of investment law 
itself? If in fact investment law is a system of governance involving the 
fair allocation of investment capital, this has a number of significant 
implications for the structure and doctrine of the investment treaty 
system, and for the current debate about investment law and 
policy. io6We highlight some of these implications below. 

C. Governance reform: institutions and doctrine 

The trading system did not simply undergo a paradigm shift in 
terms of the nature of its role in global governance—it went through an 
associated process of profound institutional reform and 
innovation. ioySimilarly, insofar as the investment regime is also system 
of governance involving the allocation of economic resources, a number 
of changes to the structure and doctrine of investment law should be 
effected, if investment law is to become the fair, integrated, and rule- 
oriented system that we need. 108 

i. Multilateralism 

The first step is to find a way out of the impasse created by a dense 
web of asymmetrical bilateral treaties, toward more comprehensive and 
inclusive sets of rules. More effective multilateralism has been key to the 
success of the WTO, 109 and Hufbauer cites this fragmentation as the 
‘main defect’ of the investment system, no Addressing this defect means 
looking again at the creation of a true multilateral investment system. 

Reviving Multilateral Efforts 

One of the obvious questions raised by the trade law experience is 
whether we need a Uruguay Round for investment law. in Recall that 
heading into the Uruguay Round, many parties held a diverse range of 
frustrations and perspectives about the GATT system, but they all 
agreed the GATT system needed improvement. The creation of the 
WTO was a watershed for international trade regulation on a structural 
and doctrinal level, yet the emergence of the WTO out of the Uruguay 
round surprised everyone, including the participants. 112 It came about 
because there was a basis among the key stakeholders for negotiated 
institutional innovation, and that opportunity was seized: Organisation 
for Economic Co-operation and Development (OECD) states got the 
single undertaking approach and rules on Intellectual Property (IP) and 
services, while developing countries got the DSU and some special and 
differential treatment (S&D). 113 
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In 1995, the OECD attempted to sponsor a similar multilateral 
approach for investment—the Multilateral Agreement on Investment 
(MAI). 114 Yet the MAI process was criticized as insufficiently 
multilateral in nature, drafted largely without developing country input, 
and the resulting draft did not receive much support from developing 
countries or civil society groups, who were afraid that the agreement 
would make it difficult to regulate investors. 115 Eventually, with protests 
against this agreement occurring within both capital-importing and 
capital-exporting states, the idea of a multilateral investment agreement 
was abandoned. 

Given the ferment in investment law today and the widespread 
dissatisfaction with current rules, the time may be right for a fresh 
approach to multilateral regulation. To an observer it might look like 
capital is getting everything it wants from the current system, so the 
political basis for change is absent. However, if more states follow 
Australia’s lead and suspend binding ISDS due to the public policy 
problem, and the variability of panel outcomes continues to frustrate 
investors and states alike, this might lead to the basis to broker a deal. 
Moreover, the shift in development models and the emergence of an 
integrated global economy has blurred the lines between capital 
importing and capital exporting countries, with developed and 
developing countries alike finding themselves simultaneously on both 
sides of the table, dramatically shifting their overall investment policy 
priorities. 116 It may well be that the politics of reform are becoming 
more manageable, at least on certain issues. 

If so, then there are promising resources and models to be 
considered, such as UNCTAD’s Investment Policy Framework 
(IPF) 117 and the International Institute for Sustainable Development’s 
2005 Model International Agreement on Investment for Sustainable 
Development (hereinafter Model IIA). 118 These and other resources are 
already part of the debate, but we are suggesting a shift in the frame. If 
investment law is understood as a matter of justice, then negotiating 
substantive treaty provisions is no longer simply a matter of economic 
and political power-based negotiations coupled with hortatory 
exhortations to create more policy space. If IPF and Model IIA-style 
provisions are reframed as what fairness requires whenever investment 
treaties involve unequal partners, it starts to look anomalous or 
opportunistic for capital exporting countries to negotiate more 
unbalanced agreements. The rhetorical power of justice discourse would 
thus support an emerging consensus on not just what a model BIT or 
MAI might look like, but what a justinvestment agreement might look 
like, and what an unjust investment agreement might look like. 119 

Regional Alternatives for Investment Reform 
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The Transatlantic Trade and Investment Partnership (TTIP) and 
Trans Pacific Partnership (TPP) currently under negotiation raise the 
interesting question of how regional alternatives can play a useful role in 
developing more coherent and integrated norms. 120 The TPP, a joint 
project of 12 Pacific Rim countries, 121 aims to comprehensively liberalize 
both goods and services, and with more than $2 trillion in goods traded 
among TPP partners in 2012, could significantly impact the dynamics of 
global trade should it comes into force. 122 Through the TTIP, the EU 
and the US 123 seek to create a comprehensive transatlantic agreement 
expanding both trade and investment, which could yield significant 
economic benefits to both economies. 124 

Both the TPP and TTIP are already seen to ‘represent an 
alternative track for the development of the governance framework for 
international trade, one in which smaller groups of individual states 
combine to forge common language that include harmonized general 
principles along with the specific provisions to reflect the priorities of the 
member states’. 125 Similarly, both TTIP and TPP may in fact serve as a 
necessary stepping-stone towards multilateral reforms of the 
international investment regime as well. 126 TTIP and TPP may offer a 
template for creating uniform rules in international investment, allowing 
reforms to be ‘tested’ at the regional level before being implemented at 
the multilateral level. 127 

While these regional agreements are likely to make a significant 
impact on a wide range of investment agreement provisions, the most 
vital breakthrough may well be in the area of ISDS. At first glance, it 
may appear that ISDS provision have little chance of undergoing reform 
through TPP negotiations. A recently leaked draft of the agreement 
reveals that the ISDS is being included in the agreement despite 
opposition from Australia in light of the Philip Morris 
arbitration. i28However, a closer look at the footnotes of the agreement 
reveals that Australia may in fact exempt itself from ISDS under the 
TPP. 129 This footnote creates the possibility that carve-outs in a 
bilateral context may also apply in a plurilateral context under the 
TPP. 130 If such a carve-out is included in the final text of the TPP, it 
could allow for other countries to follow suit and carve out the ISDS 
provision as well. 131 In this way, the TPP has opened the door for 
Australia and other countries to pass legislation in the public interest 
without the fear of repercussions under ISDS. 

While the TPP could result in carve outs, current negotiations 
between the United States Trade Representative (USTR) and EU 
Commission suggest that TTIP could result in fundamental reform of 
ISDS altogether. 132 While the USA believes it has created ISDS 
provisions that protect the ability of governments to regulate, to 


52 

www.journaljuristicpapyrology.org 



Journal of Juristic Papyrology, Uniwersytet Warszawski 


discourage non-meritorious claims, and to ensure a high level of 
transparency, the EU has been more reluctant to adopt ISDS without 
some reforms to the proposed mechanism. 133 

Although the EU Commission has been given a mandate to include 
ISDS in its agreement with the USA, it appears that the Commission is 
also taking cues from the public and civil society organizations in the 
EU. From 27 March through 13 July 2014, the Commission administered a 
consultation to gain public feedback on the Commission’s position on 12 
key issues of interest surrounding the TTIP, including the right to 
regulate, fair and equitable treatment for investors, and transparency of 
the ISDS system. 134 With nearly 150,000 replies, the majority of 
respondents voiced their opposition and concern on various aspects of the 
proposed TTIP agreement, particularly the role of ISDS. 135 The results 
of the consultation, released in January 2015, reveal four main areas in 
which further improvements will be explored: (i) the protection of the 
right to regulate; (ii) the supervision and functioning of arbitral 
tribunals; (iii) the relationship between ISDS and domestic remedies; 
and (iv) the review of ISDS decisions through an appellate 
mechanism. i36The next steps in the process include further consultation 
with EU stakeholders, EU Member States, and the European Parliament 
on these core issues as a means of ‘developing concrete proposals for the 
TTIP negotiations’. 137 Should this result in substantive and viable 
proposals, TTIP could significantly reform the current model of ISDS as 
we know it. 138 

2. Key structural reforms 

Whether or not the international community proceeds through 
multilateral or regional reform, or is constrained to incremental reform 
through existing BITs and arbitral rule systems such as UNCITRAL, the 
experience of the trade regime highlights several of the key structural 
issues that need attention, and which follow from a shift in 
understanding the nature of the investment regime. These reforms are 
intended to improve the investment law system in terms of basic rule of 
law requirements, and reflect (in our view) the broadest consensus about 
investment law reform: strengthening the coherence, transparency, and 
progressive development of the law. 

Appellate Mechanism 

The first of these is the need for an integrated comprehensive 
appellate mechanism. It is widely recognized that the creation of the 
Appellate Body has been critical to the success of the WTO, since it has 
the authority to clarify and interpret the law, improve legal outcomes, 
and progressively develop the treaty system within the limits of the law, 
politics and culture of the WTO. 139 
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In the same way, the investment regime needs a mechanism for 
unified doctrinal interpretation and innovation. 140 The idea is not new, 
having been part of ICSID reform discussions at least for the past ten 
years, and part of the US model BIT program since 2004. 141 Reform 
proposals range from granting the current academic literature quasi- 
precedential status, 142 voluntary or multilateral reform of arbitral 
association rules, 143 and creation of an investment arbitration appellate 
court; 144 to more ambitious upstream reforms including replacing ad hoc 
arbitration outright and creating an international investment 
court. 145 There have even been calls for an investment agreement within 
the WTO framework, which would have the added benefit of bringing 
investment disputes under the auspices of the Appellate Body 
itself. 146 There is even a proposal for a kind of supra-national quasi¬ 
constitutional law of investment to reform and discipline outcomes 
through normative supremacy. 147 

Whatever the mechanism, and whether it is pioneered at the 
superregional level through TTIP, the arbitral association level, or as the 
basis for a true multilateral reform, developing an appellate mechanism 
beyond the current ICSID annulment committee process would seem 
both appropriate and attainable. Scholars agree that the systemic and 
social benefits would be profound and wide-ranging, with one scholar 
saying such a mechanism “offers the best hope for enhancing consistency 
and coherence.” 148 Certainly the WTO’s twenty years of experience 
with the Appellate Body would bear this out. 149 

Amicus Brief Mechanism 

A second key set of reforms involves a stronger and more 
systematic approach to amicus participation. The legitimacy of the 
system and basic rule of law norms require a way to increase inputs from 
civil society and other affected parties where economic and political 
decisions of such import are being made. Amicus brief submissions are a 
way to bring arbitration, a relatively secret proceeding, into the public 
light by making the particular submission and the human rights and 
social welfare implications known to the wider community. 150 In doing 
so, tribunals and investors may become more accountable to 
international pressures. 

For similar reasons, the WTO Appellate Body has been walking a 
very careful (and often confusing) line on this issue since it was 
disciplined by the WTO General Council for using its procedural 
authority to create an amicus process during the EC-Asbestos case. 151 The 
current WTO practice is that amicus briefs can be accepted on a case by 
case basis, but they will not be directly addressed by the Appellate Body 
in its ruling, and have never been clearly relied on. 152 Fdowever, there is 
at least a way in for a broader range of voices including civil society 
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concerns, and what is read can of course be influential regardless of 
whether it is formally addressed. 

The investment regime has also been moving ahead, albeit 
episodically and in small steps, within the ICSID and UNCITRAL 
systems, culminating in a legal framework for accepting amicus curiae 
briefs. 153 Contemporary BITs have also begun incorporating amicus 
brief mechanisms into their procedural rules. 154 In some respects, 
therefore, the investment regime is therefore in the lead with respect to 
this issue. However, arbitral decisions using current mechanisms have 
also shed light on important procedural shortcomings regarding amicus 
brief submissions. 155 In the Suez/Vivendi decision, for example, the 
tribunal stated that non-disputing parties do not require access to the 
record in order to submit meaningful and informed briefs, potentially 
limiting the effectiveness of their submissions. 156 Thus while an 
increased use of amicus briefs to bring human rights and other social 
perspectives to an investment dispute may be promising, it remains to be 
seen how far the mechanism as currently constituted can play a pivotal 
role in the shaping of the arbitral decision. 157 Strengthening the 
legitimacy of ISDS as part of governance means strengthening the 
amicus mechanism. 158 

Of course, the deepest structural reform is not enough if it does not 
include or incorporate the necessary substantive law reforms. We now 
turn to some of the key doctrinal reforms needed, regardless of the 
setting in which they take place. 

3. Doctrinal reform: protecting space for competing social values 

In view of the trade experience, a key reform to bolster legitimacy 
is to improve the space in BITs for responsible public policy exceptions. 
When it came to social issues, the most vocal public criticism concerning 
the GATT came from environmentalists concerned with the GATT’s 
effect on domestic environmental legislation. 159 Developing more 
progressive interpretations of Article XX 160 and related provisions 
through the WTO structure was critical to the WTO’s enhanced 
legitimacy. 161 

However, the GATT at least had an Article XX so that there might 
be some basis for doctrinal evolution when the Appellate Body was 
created, which brings us back to the uneven nature of the investment 
regime: you must first have a public policy exception to be able to develop 
it horizontally or through any appellate mechanism. 

Public Policy Exceptions in Investment Law 

International law provides several avenues through which host 
states may argue for policy space and the effective right to regulate in the 
face of critical social challenges. While only some BITs have well- 
developed public policy exceptions in the text, many have at a minimum 
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a provision ensuring the state’s right to enact non-precluded measures 
(NPMs) in appropriately urgent circumstances. 162 Early public policy 
exceptions to investment obligations included regulation to protect a 
country’s essential security interests or maintain public order. 163 States 
can also justify such regulations by asserting their inherent police power 
to act for legitimate public concerns, as recognized in the customary 
international law of necessity. However, while host states are legally able 
to raise a range of defenses for measures having adverse effects on 
investors, arbitral tribunals have routinely downplayed the host state’s 
concerns, set strict standards for proportionality, and questioned the host 
state’s arguments that human rights and investor protection interests are 
in collision. 164 

The incorporation of more explicit public policy exceptions within 
international investment agreements has occurred in part due to such 
ambiguities. New generation BITs have increased the number of public 
policy exceptions to include, for example, measures necessary to protect 
health, safety or the environment, to regulate financial services, or to 
preserve cultural patrimony, industries or diversity. While there has been 
some movement on the incorporation of comprehensive public policy 
exceptions into BITs, the vast majority of BITs do not have such clauses 
or have only limited clauses. 165 This makes interpretive solutions based 
on existing provisions a key to reform in this area, and here we confront 
again the structural and rule of law deficits of the investment regime. 

Interpretive Reform 

The WTO Appellate Body faced a similar textual challenge with 
respect to ‘trade and’ issues, matters covered (albeit imperfectly) by 
GATT Article XX. It was considered politically impossible to amend the 
GATT, hence there was no opportunity to create a new provision more 
attuned to contemporary socio-legal realities. The only remaining 
strategy, therefore, was to interpret the problem down to a manageable 
level. 

Three key sites for interpretive reform were the chapeau of Article 
XX, in which the Appellate Body developed its evenhandedness 
approach to the application of trade restrictive measures; the Article 
XX(g) exception, where the Appellate Body used an ‘evolutionary’ 
approach to the meaning of ‘exhaustible natural resources’, among other 
techniques, to chart a course towards a successful rapprochement with 
environmental values; and the Article XX(b) necessity test, in which the 
Appellate Body oversaw a judicial evolution of the ‘less trade restrictive 
alternative’ (LTRA) test to progressively incorporate fuller consideration 
of public policy implications before invalidating a state’s chosen measure 
on the grounds of an alleged ‘less trade restrictive alternative’ 
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measure. i66Currently, we are seeing similar evolution of the Article 
XX(a) public morals exception through cases like Seals and Gambling . 167 

Similarly, two key sites for interpretive reform of investment law 
are the treaty-based provisions on public policy exceptions and NPMs; 
and the customary international law defense of necessity. 168 NPM 
provisions contain a nexus requirement, that the measures taken be 
sufficiently related (‘necessary’) to the objectives stated in the relevant 
clause. 169Whether or not a BIT contains an NPM clause, host states can 
invoke the customary international law defense of necessity, limited to 
situations in which the action taken is the ‘only’ way for the state to 
safeguard this essential interest, and provided the state has not 
contributed to the situation of necessity. 170 In both situations, the 
challenge is essentially the same: to ensure that in the interpretation and 
application of a public policy exception or NPM clause, or the necessity 
defense, the appropriate balance is struck between investment restrictive 
effect and the achievement of the state’s legitimate regulatory aim. In 
such cases, the approaches taken within the trade law system can be 
instructive. 171 

The key question in either situation is what it takes for a 
hypothetical measure to disqualify a state’s chosen measure. Whether 
under an NPM clause or the necessity defense, the key issue will be the 
identification and characterization of a ‘less investment restrictive 
alternative’ (LIRA). This is very familiar from the trade context, where 
the law has evolved to focus on whether the ‘LTRA’ test is in fact 
ensuring balanced consideration of regulatory purpose and effectiveness, 
and not just the automatic disqualification of the state’s chosen measure 
on the allegation of another allegedly available one. 172 By comparison, 
the current mechanistic LIRA approach fails to take into account 
whether the alternative course is reasonably available under the 
circumstances and equally effective, and is therefore in substance and 
effect just like the old LTRA doctrine in trade law. 173 The question is 
most pointed in the context of the customary international law necessity 
defense: what does ‘only’ mean in Article 25 of the Draft Articles on 
State Responsibility? 174Whether or not there is interpretive room in the 
Article 25 context to develop a more balanced test, it is important that 
tribunals at least interpret treaty-based NMP clauses as lex specialis on the 
necessity question, rather than incorporate the Article 25 analysis into 
treaty-based clauses as well. 175 

The interpretation of ‘necessity’ thus represents an important area 
for progressive evolution and comparative analysis. 176 Even without a 
new mechanism for the coherent evolution of the law, NGOs and legal 
scholars can still play a critical role by offering reinterpretations of key 
BIT provisions to allow consideration of host country social issues, and 
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influencing tribunals (and annulment committees) to adopt or enforce 
these approaches. 177 

IV. CONCLUSION: LEGITIMACY CRISES AND THEIR 
RESOLUTION 

The expansion of BITs and the increase in high-profile and 
controversial investment disputes have contributed to a significant, but 
potentially transformative, legitimacy crisis in the regulation of 
investment. When the trading system faced its own earlier legitimacy 
crisis, it was understood that preserving the viability of the trading 
system depended on a strong and visible response to that crisis. 178 Based 
on the trading system’s experience, the investment regime can emerge 
from its own crisis as a stronger system with enhanced legitimacy if it 
takes certain critical steps. 

Most fundamentally, investment law has emerged as the kind of 
treaty-based economic law system that must be brought within the best 
practices of contemporary global governance norms. In so concluding, we 
recognize that we are arguing for a complete paradigm shift in the 
current understanding of international investment law, yet such a move 
is not without precedent as the trading system demonstrates. Moreover, 
the work of unearthing and critiquing paradigms in investment has 
already begun: Anthea Roberts has recently analyzed the legitimacy crisis 
through the various paradigms at work in our efforts to understand, 
characterize and reform (or not) the current investment system. 179 By 
articulating these paradigms and their assumptions, Roberts hopes to 
open space for two types of normative arguments to emerge with respect 
to investment law: meta-theories to explain how the current investment 
system ought to be understood, and arguments for how the system 
should be reformed to become more like one paradigm than another. 

In that spirit, we have offered the foundation for both types of 
arguments here, drawn from the trade experience. The paradigm shift we 
are advocating—recognizing that investment law is about governance 
and justice—simultaneously reveals key institutional and doctrinal 
deficiencies, and suggests key areas for reform, including comprehensive 
multilateral rules, a strengthened rule of law, and clear and balanced 
public policy exceptions that protect necessary policy space for the 
discharge of a sovereign’s broader social responsibilities. 

The investment community would be wise to recognize the 
similarity of the situation to trade, and (as was the case with trade) the 
compelling self-interest based reasons for reform. Thomas Piketty 
reminds us that the perceived fairness of globalization depends upon the 
perceived fairness of the global economic system and its distribution of 
benefits and burdens, and warns that no one, including capital owners, 
can afford to have more people grow disaffected with globalization 
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itself. 180 In this regard, the investment regime is a key point of 
engagement between states (and their citizens) and the global economy, 
along with trade, global monetary policy and global fiscal policy, among 
others. How fair these points of engagement are, and are perceived to be, 
will be critical to the overall evaluation of the fairness of globalization, 
meaning the fairness of our evolving global society; and to our 
flourishing in this shared future. 

The authors would like to thank Frances Ha ’16 and Judy Yi for 
their research support, and the workshop participants at King’s College 
London, the American University in Moscow, the University of New 
South Wales, Monash University, and the UNCTAD Division on 
Investment and Enterprise for their very helpful questions and 
comments. In particular, they would like to thank Julie Maupin, Federico 
Ortino, Joost Pauwelyn and Lisa Toohey for their suggestions and 
improvements. All errors remain the responsibility of the authors. 

References 

1 See John H. Jackson, ‘The Puzzle of GATT: Legal Aspects of a 
Surprising Institution’, in John H. Jackson (ed.), The Jurisprudence of 
GATT if the WTO(New York: Cambridge University Press, 2000). 

2 See, e.g. Jagdish Bhagwati, ‘Regionalism versus Multilateralism’, 
15 World Economy 535 (1992). 

3 See, e.g. William Davey, ‘Dispute Settlement in GATT’, n 
Fordham International Law Journal 52 (1987). 

4 By legitimacy we mean, quoting Thomas Franck, ‘that quality of 
a rule which derives from a perception on the part of those to whom it is 
addressed that it has come into being in accordance with the right 
process. ‘The four indicators of rule legitimacy, as identified by Franck, 
are determinacy, symbolic validation, coherence, and adherence. See 
Thomas Franck, ‘Legitimacy in the International System’, 82 American 
Journal of International Law 705-59 (1988). Here the most salient aspects 
are determinacy and coherence. 

5 On the legitimacy crisis in trade in the late 1980’s and early 1990s, 
see Daniel C. Esty, ‘The World Trade Organization’s Legitimacy’, 1 
World Trade Review 7 (2002); John Jackson, ‘Reflections on 
Constitutional Changes to the Global Trading System - The 
Institutional and Jurisdictional Architecture’, 72 Chicago-Kent Law 
Review 511, (1996); Steve Charnovitz, ‘Transparency and Participation in 
the World Trade Organization’ 56 Rutgers Law Review 927 (2004); 
Robert F. Housman, ‘Democratizing International Trade Decision- 
Making’, 27 Cornell International Law Journal 699 (1994). 

6 See infra notes 24 and 25 and accompanying text. Such concerns 
are behind recent efforts by Senator Elizabeth Warren to block US Trade 


59 

www.journaljuristicpapyrology.org 



Volume XXXXVII, Issue 4, 2018; ISSN: 0075-4277 


Promotion Authority for the TPP and TTIP (see infra notes 124 to 142 
and accompanying text) on the basis of her objection to ISDS 
mechanisms as threatening the integrity of US regulatory power. 
Elizabeth Warren, ‘The Trans Pacific Partnership Clause Everyone 
Should Oppose’, Washington Post , 25 February 

2015, http://www.washingtonpost.com/opinions/kill-the-dispute- 
settlement-language-in-the-trans-pacific- 
partnership/2015/02/ 25/ ec7705a2-bdie-iie4-b274' 
e5209a3bc9a9_story.html (visited 22 May 2015). 

7 William W. Burke-White, ‘The Argentine Financial Crisis: State 
Liability under BITs and the Legitimacy of the ICSID System’, 3 Asian 
Journal of WTO and International Health Law and Policy 199 (2008), at 
202 [hereinafter ‘The Argentine Crisis’] (arguing that these cases might 
be the tipping point in a long-predicted investment legitimacy crisis). 

8 On the legitimacy crisis facing investment, see, e.g. Jose Alvarez, 

‘Contemporary Foreign Investment Law: An ‘Empire of Law’ or the 
‘Law of Empire?’, 60 Alberta Law Review 943 (2008-09); Julie A. Maupin, 
‘Public and Private in International Investment Law: An Integrated 
Systems Approach’, 54Virginia Journal of International Law 1 (2014) ; 
Susan Franck, ‘The Legitimacy Crisis in Investment Treaty Arbitration: 
Privatizing Public International Law Through Inconsistent Decisions’, 73 
Fordham Law Review 1521 (2005); Stephan W. Schill, ‘Enhancing 
International Investment Law’s Legitimacy: Conceptual and 

Methodological Foundations of a New Public Law Approach’, 57, 67 
(2011), (‘Public Law Challenge’). 

9 John H. Jackson, ‘The WTO “Constitution” and Proposed 

Reforms: Seven “Mantras” Revisited’, 4 Journal of International 

Economic Law 67-78 (200i)(‘trade regulation is only about trade 

liberalization’ is an obsolete mantra); Lea Brilmayer, ‘Trade Policy: The 
Normative Dimension’, 25 N.Y.U. Journal of International Law and 
Politics 211 (1993) (normative aspects of trade policy insufficiently 
recognized, and the view of trade policy as an isolated, technical issue 
area increasingly challenged, in the early 1990’s). 

10 See, e.g. Andrew D. Mitchell and Elizabeth Sheargold, ‘Global 
Governance: The World Trade Organization’s Contribution’, 46 Alberta 
Law Review 1061 (2008-09) (evolution of WTO parallels fundamental 
shifts in global governance since 1990’s); Mike Moore, ‘Ten Years of the 
WTO: A Success Story of Global Governance’ 2 Internationale Politik 
und Gesellschaft 12-20 (2005) (WTO plays a vital role in managing a 
globalized world through the multilateral rule of law). 

11 The rich literature on the constitutionalization—and 
constitutional deficits—of the WTO is a good example of one 
consequence of this shift. See, e.g. Deborah Z. Cass, The 


60 

www.journaljuristicpapyrology.org 



Journal of Juristic Papyrology, Uniwersytet Warszawski 


Constitutionalization of the WTO (New York: Oxford University Press, 
2005); see also Moore, ibid, at 12 (celebrating WTO’s success in evolving 
as an institution for global economic governance); Mitchell and 
Sheargold, ibid (as an element of global governance, WTO has been 
rightly subject to critiques on legitimacy and accountability grounds). 

12 On the clash of paradigms in investment law, and the 
significance of the trade law model, see Anthea Roberts, ‘Clash of 
Paradigms: Actors and Analogies Shaping the Investment Treaty 
System’, 107 American Journal of International Law 45 (2013); Gary 
Hufbauer, ‘Rules of the International Trade, Investment and Financial 
Systems: What They Deliver, How They Differ, the Way Forward’, 17 
Journal of International Economic Law 833 (2014) [hereinafter ‘Rules of 
IT’]. 

13 See, e.g. Tomer Broude, ‘Investment and Trade: the “Lottie and 

Lisa” of International Economic Law?” in Dr. Todd Weiler 
(ed.), Intersections: Dissemblance or Convergence Between International Trade 
and International Investment Law (2011), available at www.transnational- 
dispute-management.com/article.asp?key=i74i . (visited 8 November 
2015); Sergio Puig, ‘The Merging of International Trade and Investment 
Law’, 33 Berkeley Journal of International Law 1 (2015); Roger Alford, 
‘The Convergence of International Trade and Investment Arbitration’, 12 
Santa Clara Journal of International Law 35 (2013); Roberto Echandi and 
Maree Newson, ‘Influence of International Investment Patterns in 
International Economic Law Rulemaking: A Preliminary Sketch’, 17 
Journal of International Economic Law 847 (2014); Hufbauer, Rules of IT , 
supra note 12; see also Joost Pauwelyn, ‘The Rule of Law Without the 
Rule of Lawyers? Why Investment Arbitrators are from Mars, Trade 
Panelists Are from Venus’, 2 (29 July 2015) (acknowledging convergence 
between trade and investment despite distinct differences in history, 
goals and structure). Available at 

SSRN: http://ssrn.com/abstract = 2549050 or http://dx.doi.org/10.2139/ssr 
n.2549050. (visited 6 November 2015). 

14 See, e.g. Joost Pauwelyn, ‘At the Edge of Chaos? Foreign 
Investment Law as a Complex Adaptive System, How It Emerged And 
How It Can Be Reformed’, 29 ICSID Review Foreign Investment Law 
Journal (2014 ) [hereinafter ‘At the Edge of Chaos’](the distinct contours 
of foreign investment law reflect an organic process of development and 
should not therefore be too quickly harmonized towards international 
trade law models); Nicholas Di Mascio and Joost Pauwelyn, 
‘Nondiscrimination in Trade and Investment Treaties: Worlds Apart or 
Two Sides of the Same Coin?’, 102 American Journal of International 
Law 48, 53-55 (2008) ( contrasting the trade and investment regimes in 
terms of goals and political economies); see also Alan O. Sykes, ‘Public 


61 

www.journaljuristicpapyrology.org 



Volume XXXXVII, Issue 4, 2018; ISSN: 0075-4277 


vs. Private Enforcement of International Economic Law: Of Standing 
and Remedy’, (John M. Olin Program in Law and Economics Working 
Paper No. 235, 2005) ( trade and investment agreements follow divergent 
paths on issues like remedy because of their divergent functions). We use 
the term ‘convergence’ thesis here as shorthand for the range of 
arguments asserting a meaningful comparison and meaningfully related 
lines of development between the two systems, though we ourselves are 
not making a convergence argument per se , such as can be found in Puig, 
supra note 13. 

15 Trade and investment law both involve states making 
commitments to each other with respect to how foreign nationals’ 
economic interests will be treated within the domestic legal system, for 
fundamentally similar reasons. Trade bargains address the question of 
how a foreign national’s products will be treated on deployment, i.e. 
importation into and sale within the domestic market; and investment 
bargains similarly address how a foreign national’s capital will be treated 
on deployment, i.e. establishment and performance within the domestic 
market. Thus insofar as he is making a strong distinction between trade 
and investment on the basis of the bargaining structure, Sykes for 
example is framing the wrong comparison in distinguishing the two 
regimes on the basis of commitments to private actors (investment) 
versus states (trade). See supra note 14 at 13-19. The fact that states 
promise a private remedy to each other’s nationals in one case (capital 
exporters) and not the other (goods exporters) is meaningful, but says 
more about the historical evolution of investment (colonialism and post- 
colonialism) and the particular, related, risks facing capital (nationalism 
in domestic law and judicial fora) than it does any fundamental 
difference in the regimes. Moreover, trade bargains make adjustments of 
their own where necessary for similar historical reasons, such as special 
and differential treatment and the NAFTA Chapter 19 binational panel 
process for review of domestic AD/CVD actions, the latter also offering 
private actors an alternative legal forum for reasons resembling the 
reasons cited in investment bargains. 

We are also of the view that theoretical accounts of how systems 
function cannot fully address the question of a system’s normativity, i.e. 
how a system should function and therefore how it should be reformed. 
Pauwelyn’s account of investment law is a skillful application of 
complexity theory to account for how the investment regime currently 
operates despite certain seeming peculiarities, and he succeeds in 
capturing and explaining much of how investment law does manage to 
function despite these peculiarities. Pauwelyn, ‘At the Edge of Chaos’, 
supra note 14. However, by its nature his argument cannot be an 
argument for how the investment regime shou/doperate—the latter 


62 

www.journaljuristicpapyrology.org 



Journal of Juristic Papyrology, Uniwersytet Warszawski 


normative point is the one we seek to address, and we argue it from an 
implicitly normative perspective as one does in a comparative law 
exercise (if one accepts the comparison to trade, one may be persuaded of 
the aptness of the reforms implied thereby) and a more explicitly 
normative perspective (justice and governance norms are relevant to the 
social role of investment law). If Pauwelyn’s theoretical analysis of how 
investment law operates today were to be pushed farther into a 
normative argument that investment law should function the way it does, 
because it does function this way (and Pauwelyn is too careful a scholar 
to fall into this trap), it would be akin to arguing that frontier justice in 
the US West during the 19th century, or the imperfect legal systems of 
many newly independent states in the 20th century, should have 
continued to function in the way they did (with systemic characteristics 
that can be usefully analyzed by complexity theory) because that is the 
way they did indeed manage to function. 

16 Thus investment law has its roots in human rights. See Pierre- 
Marie Dupuy, ‘Unification Rather than Fragmentation of International 
Law? The Case of International Investment Law and Human Rights 
Law’, in Pierre-Marie Dupuy et al. (eds), Human Rights in International 
Investment Law and Arbitration (Oxford: Oxford University Press, 2009); 
Moshe Hirsch, ‘Investment Tribunals and Human Rights: Divergent 
Paths’, in Pierre-Marie Dupuy et al. (eds), Human Rights in International 
Investment Law and Arbitration (Oxford: Oxford University Press, 2009) 
[hereinafter ‘Investment Tribunals’]. 

17 Vaughan Lowe International Law (Oxford: Oxford University 
Press, 2007)197-99. 

18 See e.g. Sykes, supra note 14, at 4. However, Wolfgang Alschner 
argues that although the US abandoned the FCN program for the BIT 
program in the 1970’s, FCN treaties influenced the US BIT program and 
are thus of more than historical interest. 5 Goettingen Journal of 
International Law 455 (2013). 

19 For a comprehensive discussion of FCNs see John F. Coyle, The 
Treaty of Friendship, Commerce and Navigation in the Modern Era 
at Columbia Journal of Transnational Law , Vol. 51, (2013) 304, 312-15. (‘The 
substantive rights to which one of these standards will attach fall into 
four general categories: (1) navigation rights, (2) trading rights, (3) rights 
of entry and establishment and (4) human rights.’). 

20 See e.g. Sykes, supra note 14, at 4. 

21 For example, the Restatement (Third) of Foreign Relations states 
that ‘[international agreements.., generally do not create private rights 
or provide for a private cause of action in domestic courts.’ § 907 cmt. a. 
(1987). Historically however, US courts have accepted that FCNs create 
private rights of action for foreign nationals before US courts. See David 


63 

www.journaljuristicpapyrology.org 



Volume XXXXVII, Issue 4, 2018; ISSN: 0075-4277 


Sloss, ‘When Do Treaties Create Individually Enforceable Rights? The 
Supreme Court Ducks the Issue in Hamdan and Sanchez-Llamas’, 45 
Columbia Journal of Transnational Law 20, 101-02 (2007) (discussing 
cases where foreign nationals successfully filed suit in US courts based 
on rights granted by FCNs); see Sital Kalantry, The I ntent-to-Benefit: 
Individually Enforceable Rights Under International Treaties , 44 Stan. J. Int’l 
L. 63 (2008). 

22 M. Sornarajah describes investment law as a power struggle 
between capital-exporting developed countries and capital-importing 
countries developing states. The International Law on Foreign Investment , 
3rd ed. (New York: Cambridge University Press, 2010). See Sykes, supra 
note 14, at 4; Di Mascio and Pauwelyn, supra note 14, at 52. 

23 Andrew Newcombe and Luis Paradell, ‘Historical Development 
of Investment Treaty Law’ in Law and Practice of Investment Treaties: 
Standards of Treatment (The Netherlands: Kluwer Law International, 
2009) 43 (noting that ‘[a] characteristic of BITs during this period was 
the asymmetrical economic and political relationship that existed 
between capital exporting and importing states. Although the obligations 
on the state parties to BITs were formally reciprocal, BITs were 
developed by capital exporting states to protect the economic interests of 
their nationals abroad’). 

24 Indeed, by 1979 only approximately 100 BITs had been 
concluded. See ibid at 46. 

25 On developing country concerns, see e.g. Stephen M. Schwebel, 
‘The Influence of Bilateral Investment Treaties on Customary 
International Law’, 98 American Society of International Law 
Proceedings 27 (2004); Newcombe and Paradell, supra note 23. 

26 See Newcombe & Paradell at 47, supra note 23. 

27 See ibid, at 48. 

28 See ibid at 16 (citing World Bank’s Guidelines on the Treatment 
of Foreign Direct Investment). The Bretton Woods institutions have 
been instrumental in the promotion of trade liberalization. Specifically, 
the World Bank has made clear that developing countries should attract 
foreign investors as the only means to socioeconomic progress: 

‘[T]he future of the developing countries is largely in their own 

hands. The right strategy for the developing countries, whether 

external conditions are supportive or not, is to 

Invest in people, including education, health, and population 
control 

Help domestic markets to work well by fostering competition and 
investing in infrastructure 

Liberalize trade and foreign investment 

Avoid excessive fiscal deficits and high inflation.’ 


64 

www.journaljuristicpapyrology.org 




Journal of Juristic Papyrology, Uniwersytet Warszawski 


World Development Report 1991: The Challenge of Development, 
at 148 New York: Oxford University Press, available 

at https://openknowledge.worldbank.org/handle/10986/5974 ) (visited 6 
Nov 2015). 

29 Newcombe and Paradell, supra note 23, at 47-48. 

30 Ibid, at 43-44. 

31 United Nations Conference on Trade and Development, World 
Investment Report: Non-Equity Modes of International Production and 
Development (2011), http://unctad.org/en/PublicationsLibrary/wir2on_en. 
pdf (visited 6 Nov 2015). 

32 United Nations Conference on Trade and Development, World 
Investment Report: Non-Equity Modes of International Production and 
Development (2014), http://unctad.org/en/PublicationsLibrary/wir20i4_en 
.pdf (visited 6 Nov 2015). 

33 Leading cases involving water include Suez, Sociedad General de 
Aguas de Barcelona, S.A. and Vivendi Universal, S.A. v Argentine Republic , 
ICSID Case No. ARB/03/19. Leading cases involving gas include CMS 
Gas Transmission Company v The Republic of Argentina , ICSID Case No. 
ARB/01/8; Enron Corporation and Ponderosa Assets, L.P. v Argentine 
Republic , ICSID Case No. ARB/01/3; LGUE Energy Corp., LGUE Capital 
Corp., and LGUE International, Inc. v Argentine Republic , ICSID Case No. 
ARB/02/; Sempra Energy International v The Argentine Republic, ICSID 
Case No. ARB/02/16. Indeed, Burke-White wrote in 2008 that these 
cases might become the tipping point in the long-predicted legitimacy 
crisis. See Burke-White , ‘ The Argentine Crisis’, supra note 7, at 202. 

34 Biwater Gauff (United Republic of Tanzania) Ltd. v United Republic 
of Tanzania , ICSID Case No. ARB/05/22 (foreign investor initiated 
arbitration proceedings against the Tanzanian Government after the 
latter terminated the contract due to the investor’s alleged failure to meet 
certain performance guarantees (specifically, the investor raised prices 
while failing to improve the water and sewage system in Dar Es 
Salaam). Biwater is interesting because although the panel found in favor 
of the investor on the substantive legal claims, the panel declined to 
award monetary damages to the investor because at the time of 
expropriation the company had no value, and each party was responsible 
for its own legal and arbitration costs, raising the possibility that this was 
at least in part an equitable adjustment. 

35 Tecnicas Medioambientales Teemed, S.A. v United Mexican 
States (Case No. ARB(AF)/oo/2) (tribunal ruled in favor of the foreign 
investor despite the host state’s allegations of violations of its 
environmental laws related to investor’s waste management operations). 

36 Philip Morris Asia Limited v The Commonwealth of Australia , 
UNCITRAL, PCA Case No. 2012-12. 


65 

www.journaljuristicpapyrology.org 



Volume XXXXVII, Issue 4, 2018; ISSN: 0075-4277 


37 Vattenfall AB, Vattenfall Europe AG, Vattenfall Europe Generation 
AG v Federal Republic of Germany , ICSID Case No. ARB/09/6. 

38 Rudolf Dolzer, ‘Fair and Equitable Treatment: Today's 
Contours’, 12 Santa Clara Journal of International Law 7, 13 (2014) (USA 
shifting to narrow FET stance out of concern to defend against inbound 
suits involving right to regulate). 

39 Tobacco Plain Packaging Bill 2011 available 
at http://www.yourhealth.gov.au//yourhealth/publishing.nsf/Content/ 
tpp-bilUon (visited 6 Nov 2015). 

40 Lenore Taylor, ‘Health Issue Irrelevant Tobacco Firms Tell 

Court’, The Sydney Morning Herald , 12 March 2012, available 

at http://www.smh.com.au/national/health/health-issue-irrelevant- 
tobacco'firms'tell'court-20120312'iuwjg.html (visited 12 March 2012). 

41 Philip Morris also initiated an investment dispute against 

Uruguay in ICSID challenging a similar tobacco plain packaging law, as 
constituting expropriation of trademarks. International Centre for Trade 
and Sustainable Development, Debate on Australian Cigarette Packaging 
Law Reignites at TRIPS Council , 16 Intellectual Property Programme, 7 
March 2012 available 

at http://ictsd.0rg/i/news/bridgesweekly/127872/ (visited 12 March 
2012). Arbitration was scheduled for 18-22 October 2012. El 
Observador, Definieron Primer Arbitraje entre Uruguay y Philip Morris, (12 
March 2012) available 

at http://www.elobservador.com.uy/noticia/220339/definieron-primer- 
arbitraje-entre-uruguay-y-philip-morris/ (visited 20 March 2012). On 2 
July 2013 the tribunal found jurisdiction to hear the dispute. Successful and 
Unsuccessful Jurisdictional Objections: recent ICSID decision in Philip Morris 
v Uruguay and Burimi v Albania, (1 October 2013) available 

at http://www.lexology.com/library/detail.aspx?g=4iocc9f8-b9e8'49e8- 
944c-a37ad46ba2fa (visited 15 January 2014). 

42 Philip Morris Asia Challenge under Australia-Hong Kong BIT, 

available at http://www.mccabecentre.org/focus-areas/tobacco/philip- 
morris-asia-challenge (visited 6 Nov 2015). Chris Kenny, ‘Big tobacco 
ignites legal war’, The Australian , 27 June 

2011, http://www.theaustralian.com.au/national-affairs/big-tobacco- 
ignites'legal-war/story-fn59niix'i226o8240338o (visited 12 March 2012) 
(quoting Philip Morris spokeswoman Anne Edwards saying ‘[Philip 
Morris] will be seeking the loss in value of its investments in Australia 
that will result from plain packaging’... ‘The damages may amount to 
billions of dollars.’). 

43 Ibid. 

44 See e.g. Roeline Knottnerus and Roos van Os, ‘The Netherlands: 
A Gateway to ‘Treaty Shopping’ for Investment Protection’, Investment 


66 

www.journaljuristicpapyrology.org 



Journal of Juristic Papyrology, Uniwersytet Warszawski 


Treaty News, ^January 2012, ttp://www.iisd.org/itn/2012/01/12/the- 
netherlands-treaty-shopping/ ( visited 20 March 2012); Paul M. 

Blyschak, ‘ Access and Advantage Expanded: Mobil Corporation v. 
Venezuela and Other Recent Arbitration Awards on Treaty Shopping 
4 Journal of World Energy Law and Business39 (2011). 

45 The UNICTRAL tribunal was constituted on 15 May 2012. 

46 Case No. S389/2411: British American Tobacco Australasia Limited 

and Ors v The Commonwealth of Australia, High Court of 
Australia, http://www.hcourt.gov.au/cases/case-s389/20n (visited 6 

Nov 2015). 

47 See infra notes 57-64 and accompanying text; see also Pauwelyn, 
‘The Rule of Law’, supra note 13 (investment arbitration ill suited to 
address regulatory challenges, particularly given the composition of 
investment arbitral panels and the nature of the investment arbitration 
community itself, and how they differ in key respects from the 
composition of trade panels and the trade dispute panelist community). 

48 See Zeng Huaqun, ‘Balance, Sustainable Development and 
Integration: Innovative Path for BIT Practice’, 17 Journal of 
International Economic Law 299 (2014), at 308-22 (surveying range of 
unbalanced BIT doctrines and provisions); but see Pauwelyn, ‘At the 
Edge of Chaos’, supra note 14 at 403 (challenging asymmetry narrative on 
the grounds that in entering into BITs home states sacrifice important 
prerogatives such as diplomatic protection, rendering the quid pro quo 
more balanced). 

49 See Di Mascio and Pauwelyn, supra note 14, at 52; Moshe 
Hirsch, supra note 16 (explaining both investment and human rights law 
evolved to cope with the asymmetric relations between sovereign states 
and private individuals or corporations, with legal rules developing to 
compensate the inferior position of individuals and investors under 
domestic law by enhancing their legal protection at the international 
level). 

50 Echandi and Newson suggest, following the work of Dunning, 
that this may be due to the development of early BIT models during the 
resource extraction phase of investment history, thus accounting for the 
preoccupation with protecting investors from nationalist post-colonial 
tensions around this model. Echandi and Newson, supra note 13, at 858. 
However, in their view this is not an apology for this model as much as 
it is part of their historically based argument that the current global trade 
and investment environment cannot be managed through such outdated 
models. Ibid. 

51 See Echandi and Newson, supra note 13, at 857 (ISDS also has its 
roots in the fraught resource extraction period in BIT history). 


67 

www.journaljuristicpapyrology.org 



Volume XXXXVII, Issue 4, 2018; ISSN: 0075-4277 


52 See Pauwelyn, ‘At the Edge of Chaos’, supra note 14 at 408 
(acknowledging that private commercial arbitration-style dispute 
resolution is inappropriate for regulatory challenges increasingly found 
on the ISDS ‘docket’). 

53 Frank J. Garcia, Global Justice and International Economic Law: 
Three Takes( New York: Cambridge University Press, 2014) 240-51 
[hereinafter ‘Three Takes ’] (on the negotiation dynamics in asymmetric 
trade agreements). 

54 See Zeng, supra note 48, at 302-4 (discussing factors making true 
negotiation by developing country capital importing states difficult if not 
impossible). 

55 See Andrew Guzman, ‘Global Governance and the WTO’, 45 
Harvard International Law Journal 303 (2004) (impact of trade law on 
non-trade areas has led to critical challenges). 

56 See Thomas W. Walde, ‘The Present State of Research Carried 
Out by the English-Speaking Section of the Centre for Studies and 
Research’ in Philippe Kahn and T.W. Walde (eds), New Aspects of 
International Investment Law(20oy) 63, 95; J Paulsson, Denial of Justice in 
International Law (New York: Cambridge University Press, 2005) 265 . 
One tribunal went so far as to say that a state’s right to regulate is 
limited by ‘the rule of law’, i.e. the BIT itself. ADC v Hungary , cited 
with approval in Dolzer, FET 29. See also Charles N. Brower and Lee A. 
Steven, ‘Who Then Should Judge? Developing the International Rule of 
Law under NAFTA Chapter n’, 2 Chicago Journal of International Law 
193 (2001); C. N. Brower and Stephan W. Schill, ‘Is Arbitration a Threat 
or a Boon to the Legitimacy of International Investment Law’, 9 Chicago 
Journal of International Law 471 (2009); Stephan W. Schill, ‘Fair and 
Equitable Treatment under Investment Treaties as an Embodiment of 
the Rule of Law’, Institute for International Law and Justice Working 
Paper 2006/6 ( Global Administrative Law Series ) 4, 31, 36. 

57 See e.g. Dolzer, supra note 38; see also, Schill, supra note 8, at 57; 
Brower and Schill, supra note 56, at 471. 

58 See Gus Van Harten, Investment Treaty Arbitration and Public 
Law (New York: Oxford University Press, 2008) (Investment arbitration 
undermines the rule of law because the fact that claims can be brought by 
only one class of parties provides arbitrators with an incentive to favor 
claimants, since arbitrators are appointed on a case-by-case basis). 

59 Anthea Roberts has characterized ISDS as ‘private’ international 
law dispute resolution mechanisms ‘grafted’ onto public international 
law treaties. Supra note 12. 

60 Like ICSID, UNCITRAL publishes arbitration results only 
with the consent of both parties, unless the newer more transparent 2010 
rules apply to post-2014 BITs. UNCITRAL, UNCITRAL Arbitration 


68 

www.journaljuristicpapyrology.org 



Journal of Juristic Papyrology, Uniwersytet Warszawski 


Rules Article 32(5), (1976) available 

at www.uncitral.org/pdf/english/texts/arbitration/arb-rules/arb- 
rules.pdf (visited 6 Nov 2015); on the 2013 transparency amendments to 
the 2010 rules, 

see http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/2010 
Arbitration_rules.html (visited 6 Nov 2015). The US model BIT 
(published 20 April 2012) also has enhanced transparency provisions, as 
well as provision requiring the parties not to derogate from domestic 
laws on labor and environment. Interestingly no mention is made of 
human rights. US Model BIT available 

at http://rn.state.gov/md188199.htm (visited 21 April 2012). However, 
almost all US BITs do not have that provision (in fact they even lack the 
requirement of transparency in state measures affecting foreign 
investment). 

61 Roberts, supra note 12; Maupin, supra note 8, at 369. 

62 Echandi and Newson, supra note 13, at 847 (on Jackson’s role); 
see e.g. John H. Jackson, ‘The Crumbling Institution of the Liberal Trade 
System’, 12 Journal of World Trade Law 93, (1978), 98. 

63 Moore, supra note 10, at 17-18. 

64 Dolzer, supra note 38, at 15 (noting that design of ISDS system 

does not promote consistency or uniformity); Echandi and Newson, 
supra note 13, at 848 (2014) (doctrinal incoherence is one characteristic of 
how investment law has evolved); Lranck, supra note 8, at 1610 (blaming 
the application of abstract public international law for the inconsistency 
in arbitral rulings); David Schneiderman, ‘Judicial Politics and 
International Investment Arbitration: Seeking an Explanation for 
Conflicting Outcomes’, 30 Northwestern Journal of International Law & 
Business 383 (2010) (attributing incoherence to the arbitrators’ 

educational and professional backgrounds, individual attitudes, strategic 
choice, and the tribunals’ institutional capacity as reasons for the 
different decisions on similar cases); Christopher M. Ryan, ‘Meeting 
Expectations: Assessing the Long-Term Legitimacy and Stability of 
International Investment Law’ 29 University of Pennsylvania Journal of 
International Law 725 (2014) (inconsistency a function of tribunals’ 
inability to simultaneously meet three needs: the demands of developing 
countries that seek to attract foreign direct investments with a sufficient 
space for public policy regulation, the aspirations of developed countries 
to globalize investor property rights and at the same time depoliticize 
investment disputes from the host countries, and the aims of foreign 
investors who seek mitigation of risks associated with their 
investments). 

65 Dolzer, supra note 38, at 15. 


69 

www.journaljuristicpapyrology.org 



Volume XXXXVII, Issue 4, 2018; ISSN: 0075-4277 


66 See Thomas J. Schoenbaum, ‘International Trade and Protection 
of the Environment: The Continuing Search for Reconciliation’, 91 
American Journal of International Law 268 (Washington, DC: Institute 
for International Economics, 1997); Daniel C. Esty, Greening the GATT: 
Trade, 

Environment, and the Future (1994); Steve Charnovitz, ‘Trade and the 
Environment in the WTO’, 10 Journal of International Economic Law 1 
(2007). 

67 See e.g. CMS Gas Transmission Company v The Republic of 
Argentina, ICSID Case No. ARB/01/8; LG&E Energy Corp., LG&E 
Capital Corp., and LG&E International, Inc. v Argentine Republic , ICSID 
Case No. ARB/02. 

68 See Pauwelyn, supra note 14, at 378 . Pauwelyn argues that, in 
contrast to WTO law, which revolves around a central international 
organization, foreign investment law emerged as a highly decentralized 
system. FIL’s decentralized composition, according to Pauwelyn, 
includes bilateral, regional and multilateral treaties, customary 
international law, domestic law, contract and insurance schemes, and 
arbitral institutions and domestic courts lacking central authority. 

69 See Raj Bhala, ‘The Myth About Stare Decisis and International 
Trade Law (Part One of a Trilogy)’, 14 American University 
International Law Review 845 (1999) (documenting need for orderly 
precedent-style evolution of trade law, and the role of the Appellate Body 
in developing such a system even in the absence of a formal stare decisis 
doctrine). 

70 Appellate Body Report, United States - Import Prohibition of 
Certain Shrimp and Shrimp Products, WT/DS58/AB/R (12 October 
1998). 

71 Appellate Body Report, United States - Standards for 
Reformulated and Conventional Gasoline, WT/DS2/9 (20 May 1996). 

72 Steve Charnovitz, ‘The WTO’s Environmental Progress’, in 
William J. Davey and John Jackson (eds), The Future of IEL (Oxford: 
Oxford University Press, 2008) 247 (evolution of environmental cases 
post-WTO creation). 

73 See Guzman, supra note 55 (impact of trade law on non-trade 
areas has led to critical challenges). 

74 See Echandi and Newson, supra note 13, at 862-3 (success of 
trade and investment model is driving current demand to develop more 
integrated, rule-based trade and investment regimes). 

75 Jeffrey L. Dunoff, ‘The Death of the Trade Regime’, 10 European 
Journal of International Law 733 (1999). 

76 See, e.g. Thomas Cottier, TEL in Transition from Trade 
Liberalization to Trade Regulation’, 17 Journal of International Economic 


70 

www.journaljuristicpapyrology.org 



Journal of Juristic Papyrology, Uniwersytet Warszawski 


Law 671 (2014) (charting growth in trade law from obscure technical 
matters to institutions governing global markets); Garcia, Three 
takes, supra note 53. 

77 Echandi and Newson, supra note 13, at 866 (the time has come to 
visualize the investment regime not simply as a tool for protecting 
investment but as a tool of international economic governance); but see 
Pauwelyn, ‘At the Edge of Chaos’, supra note 14 at 378-79 (arguing that 
foreign investment law should not be evaluated as an institutional 
system or governance system but as a collection of self-organizing 
components best understood through complexity theory). 

78 In economic law there is a continuous dialogue concerning how 
much scope to leave for private actors to make their own arrangements 
(e.g. contract law) and where the state should regulate to set the limits of 
acceptable bargains (through, e.g. employment law, competition law, 
securities law, etc.). That same conversation is being played out in the 
international investment regime, and potential investment law reforms 
cannot plausibly be viewed simply as unwarranted incursions by the 
state into private ordering. See Thomas Franck, Fairness in International 
Law and Institutions (1998) 438-9 (reminding us that capital markets 
operate within political systems wherein the expectations of the 
capitalists are not usually the sole or last word) see also Pauwelyn, ‘Rule 
of Law’, supra note 13, at 7 (both trade and investment dispute settlement 
mechanisms are alike in that they “address politically sensitive, public 
disputes driven by private economic interests”). 

79 We are not even including the problems associated with 
collusion between investors and government agents, capture, and other 
associated issues that are well-documented between post-colonial elites 
and multinational actors. See Joseph T. McLaughlin, ‘Arbitration and 
Developing Countries’, 13 International Law 211 (1979), at 212. 

80 See generally Benedict Kingsbury and Stephen Schill, ‘Investor- 
State Arbitration as Governance: Fair and Equitable Treatment, 
Proportionality and the Emerging Global Administrative Law’, IILJ 
Working Paper, Global Administrative Law Series (2009). 

81 See Chi Carmody, Frank J. Garcia and John Linarelli, Global 
Justice and International Economic Law: Opportunities and Prospects (New 
York: Cambridge University Press, 2012). 

82 Lest this comparison seem too far-fetched, see Mark Massoud’s 
fascinating study on a related point: ‘International Arbitration and 
Judicial Politics in Authoritarian States’, 39 Law and Society Inquiry 1 
(2014) (highlighting how international arbitration enables kleptocratic 
regimes to pursue their aims without judicial and public scrutiny). 

83 As with so many aspects of international economic law, John 
Jackson played a key role in helping the trade regime in this evolution as 


7i 

www.journaljuristicpapyrology.org 



Volume XXXXVII, Issue 4, 2018; ISSN: 0075-4277 


well, towards a stable, progressive system based on general rules as 
befitting an interdependent world economy. Echandi and 
Newson, supra note 13, at 848, (citing his influence). See generally 
Symposium, in Honor of John H. Jackson , 17 Journal of International 
Economic Law 601 (2014) (considering ‘the state and future of 
international economic law as a system of rules and institutions 
regulating key interactions in the global economy’ and Jackson’s role in 
shaping this architecture). 

84 See Franck, supra note 78, at 438-73 (1998) (exploring role of 
fairness in late 20th century investment law); Ernst-Ulrich Petersmann, 
‘International Rule of Law and Constitutional Justice in International 
Investment Law and Arbitration’ 16 Indiana Journal of Global Legal 
Studies (2009); see generally Carmody, Garcia and Linarelli, supra note 
81; Frank J. Garcia and Lindita Ciko, ‘Theories of Justice and 
International Economic Law’, in John Linarelli and Edward Elgar 
(eds), Research Handbook on Global Justice and International Economic 
Law (Cheltenham, UK: Edward Elgar, 2012). 

85 See Maupin, supra note 8 (investment law as a system); on the 
nature of social institutions generally, see ‘Social Institutions’, Stanford 
Encyclopedia of Philosophy, http://plato.stanford.edu/entries/social- 
institutions/ . (visited 6 November 2015). 

86 On social primary goods in international economic law, see, e.g. 
Frank J. Garcia, Trade, Inequality, and Justice: Toward a Liberal Theory of 
Just Trade( 2003); Jonathan Trejo-Mathys, ‘Towards a Critical Theory of 
the WTO: Thinking with Rawls Beyond Rawls’, 20 Constellations: An 
International Journal of Critical and Democratic Theory 459 (Ardsley, 
NY: Transnational Publishers, 2013). 

87 See, e.g. Frank J. Garcia, ‘Justice, the Bretton Woods 
Institutions and the Problem of Inequality’ in Chantal Thomas et al. 
(eds), Developing Countries in the WTO Legal System (New York: Oxford 
University Press, 2009) 504-10 (discussing domestic impact of IMF 
policies as an international distributive justice problem); Kok-Chor Tan, 
‘Boundary Making and Equal Concern’, in Christian Barry & Thomas 
W. Pogge (eds), Global Institutions and Responsibilities (Malden, MA: 
Blackwell Publishing, 2005) 48 (harmonizing apparent tensions between 
domestic distributive issues and global justice). 

88 See Garcia, ibid, at 488 (discussing capital as a socially produced 
resource). 

89 The impact of BITs on actual investment flows has been 
difficult to unequivocally demonstrate in quantitative terms. See 
UNCTAD, ‘The Role of International Investment Agreements in 
Attracting Foreign Direct Investment to Developing Countries,’ 
UNCTAD Series on International Investment Policies for Development 


72 

www.journaljuristicpapyrology.org 



Journal of Juristic Papyrology, Uniwersytet Warszawski 


(2009) (BITs have demonstrable impact on FDI as one of several key 
policy elements); but see Karl P. Sauvant and Lisa E. Sachs, The Effect of 
Treaties on Foreign Direct Investment: Bilateral Investment Treaties, Double 
Taxation Treaties, and Investment Flows (New York: Oxford University 
Press, 2009) (questioning whether BITs have any demonstrable effect on 
capital flows). Independent of the empirical question, however, it is the 
terms of the economic relationship that matter from a normative 
perspective, not necessarily the effects, which are subject to many other 
variables as well, as has been well-settled in the trade area. Appellate 
Body Report, European Communities - Regime for the Importation, Sale and 
Distribution of Bananas , WT/DS27/AB/R (adopted 25 September 1997) 
(citing with approval 1987 US Superfund GATT case holding that key to 
trade remedies was a change in the terms of the competitive relationship, 
not any impact on economic flows). 

90 See, e.g. Tan, supra note 72. Dolzer, although he speaks of the 
BIT system in terms of justice, confines this to ‘outcomes generally 
considered by the investment community to be just...’ supra note 38, at 33. 
This may well be a plausible internal account of justice as understood 
within the four corners of most investment treaties as they exist today 
(see infra notes 95 and 100-101 and accompanying text), but it is deeply 
inadequate as an account of justice in the larger sense, which the current 
legitimacy crisis makes acutely relevant. To overstate the case, it is 
defending the justice of slavery from the vantage point of the slave 
owners. Perhaps more fairly, it is defending the justice of 19th century 
employment and workplace safety conditions from the perspective of the 
business owners alone. 

91 Dolzer himself notes that the doctrine of fair and equitable 
treatment itself is rooted in basic concept of fairness and anchored in a 
universally accepted sense of justice—in our view, one need only tease 
out the deeper implications of what he has acknowledged. Supra note 38, 
at 7. 

92 What follows relies on Garcia and Ciko, supra note 84. 

93 See ibid, at 61-71 and sources cited therein. 

94 See ibid, at 71-81 and sources cited therein. 

95 A good case in point is the earlier reference to Dolzer’s own 
account of fairness within BITs as fairness for investors-a plausible 
internal account of justice in an unbalanced treaty, but not an adequate 
response to external critiques or those actors left out by the asymmetry. 
Dolzer, supra note 38. 

96 See e.g. Garcia, Three Takes , supra note 53 (outlining an external 
Rawlsian approach to justice and the Bretton Woods Institutions); Trejo- 
Mathys, supra note 86. 


73 

www.journaljuristicpapyrology.org 



Volume XXXXVII, Issue 4, 2018; ISSN: 0075-4277 


97 John Rawls, ‘The Law of Peoples’, 20 Critical Inquiry 36 (1993); 
see, e.g. Leif Wenar, ‘Why Rawls is not a Cosmopolitan Egalitarian’, in 
Rex Martin and David A. Reidy (eds), Rawls’ Law of Peoples: A Realistic 
Utopia ? (Malden, MA: Blackwell Publishing, 2006) 95. 

98 See Thomas Pogge, Realizing Rawls (Ithaca, NY: Cornell 
University Press, 1989); see generally Garcia , Three Takes , supra note 53 . 

99 We note but leave for another day the complex issue of whether 
we should focus on the least advantaged states, or least advantaged 
individuals within states, or both. See Andrew Kuper, ‘Rawlsian Global 
Justice: Beyond the Law of Peoples to a Cosmopolitan Law of Persons’, 
28 Political Theory (2000); Garcia , Three Takes , supra note 53. 

100 Dolzer is a good example of the latter, i.e. an internal account of 
investment justice based on the treaty structure itself, with the disturbing 
implications one would expect. See supra note 38. 

101 The account that follows draws upon Garcia , Three Takes , 
supra note 53, at 205-72 (an internal approach to trade through the 
phenomenon of consensual exchange). 

102 Ibid. 

103 I am relying here on the typology of investment ‘desiderata’ 
sought by capital, as developed by Echandi and Newson, supra note 13, at 
856-65. 

104 See Frank Garcia, ‘Trade, Justice and Security’, in Padideh Alai, 
Tomer Broude and Colin Picker (eds), Trade as Guarantor of Peace, Liberty 
and Security? (Washington, DC: American Society of International Law, 
2006) (citing social psychology of justice and social conflict). Resentment 
and conflict can obviously arise for many reasons including nationalism 
and pathologies of governance, so it would be unfair to attribute all of the 
social conflict around investment to injustice. However, some basic 
connection seems clear. 

105 I am indebted to Federico Ortino for the conversations 
underlying these reflections. 

106 We can already see traces of this intuition in the current debate. 
See Zeng, supra note 48, at 329 (suggesting that concepts such as balance, 
sustainable development and integration which should guide BIT reform 
are rooted in basic notions of equity and equality). 

107 See, e.g. Sylvia Ostry, ‘WTO: Institutional Design for Better 

Governance’, in Roger B. Porter et al. (eds), Efficiency, Equity and 
Legitimacy: The Multilateral Trading System at the 

Millennium ( Washington, DC: Center Business and Government 
Harvard University and Brookings Institution Press, 2001) 361, 363-64. 

108 Echandi and Newson, supra note 13, at 866. 

109 See, e.g. Moore, supra note 10, at 19 (multilateralism protects 
smallest and poorest states). 


74 

www.journaljuristicpapyrology.org 



Journal of Juristic Papyrology, Uniwersytet Warszawski 


no Hufbauer, supra note 12, at 833, 845 (WTO-supervised 

multilateral investment rules would address the ‘patchwork’ of 
investment rules). 

in Hufbauer, ibid, at 837 (would seem an obvious move); but see 
Pauwelyn, ‘At the Edge of Chaos’, supra note 14 at 417 (questioning 
whether multilateralism is even realistic, let alone desired, given 
investment law’s path-dependent reliance on bilateral treaties). 

112 For background on Uruguay Round negotiations and the late 

proposal of the WTO, see generally The Uruguay Round , Understanding 
the WTO: 

Basics, https://www.wto.org/english/thewto_e/whatis_e/tif_e/fact5_e.l1 
tm . (visited 6 November 2015). 

113 Doha round of course is highlighting the imperfections of the 
outcome, but that is for another day. 

114 See generally Multilateral Agreement on Investment , 
OECD, http://www.oecd.org/investment/internationalinvestmentagree 
ments/multilateralagreementoninvestment.htm . (visited 6 November 
2015). 

115 See Rainer Geiger, ‘Multilateral Approaches to Investment: The 
Way Forward’, in Jose E. Alvarez and Gabriela P. Vizcaino (eds), The 
Evolving I nt’l Investment Regime (New York: Oxford University Press, 
2011) 153, 157. 

116 Echandi and Newson, supra note 13, at 865. The USA, for 
example, has already shifted its model BIT program towards clearer 
policy space for social legislation that does not necessarily trigger 
investment protections. See Jose E. Alvarez, ‘Why Are We “Re- 
Calibrating Our Investment Treaties’”, 4 World Arbitration & 
Mediation Review 143 (2010). 

117 See Investment Policy Framework for Sustainable Development , 

UNCTAD (2013), available 

at http://unctad.org/en/Pages/DIAE/International°/o2oInvestment°/o20 
Agreements%20 (IIA)/IIA-IPFSD.aspx. (visited 6 November 2015). In 
fact, many of the reforms advocated in the IPF as a whole could be 
understood as S&D if they were implemented at a broad multilateral and 
structural level. 

118 Model International Agreement on Investment for Sustainable 
Development, International Institute for Sustainable Development, 2005, 
available 

at http://wgbis.ces.iisc.ernet.in/biodiversity/sdev/investment_model_in 
t_handbook.pdf. (visited 6 November 2015). Unlike the primary focus of 
most BITs on protection of the private investor, the USD Model IIA 
seeks an ‘overall balance of rights and obligations in international 
investment between investors, host countries, and home countries’. For 


75 

www.journaljuristicpapyrology.org 



Volume XXXXVII, Issue 4, 2018; ISSN: 0075-4277 


example, IISD Model IIA reverses the asymmetric power relationship 
between investors and host states by including entire sections on 
Corporate Social Responsibility (Article 16), Investor Liability (Article 
17), and the effects of the investor misconduct on the dispute settlement 
process (Article 18). 

119 See Garcia and Ciko, supra note 84 (rhetorical power of justice 
language a key role for justice theory to play in international economic 
law). 

120 See Puig, supra note 13, at 58-9 (discussing how convergence 
and minilateralism (as exemplified by the TTIP and TPP negotiations) 
have resulted in the merging of international trade and investment law 
and arguing that this merger provides policy makers with the 
opportunity to ‘consider not only clarifying rules and jurisdictional 
mandates, but also instituting mechanisms that can work to accomplish 
coordination and collaboration among different bodies by 
institutionalizing participation and collaborative communication’.. 

121 In 2006, the countries of Brunei, Chile, New Zealand, and 
Singapore sought to create a four-way FTA. Today that original 
initiative has expanded to include eight more countries including the 
USA, Australia, Canada, Japan, Malaysia, Mexico, Peru, and Vietnam, 
collectively forming the TPP. 

122 Peter Draper and Ricardo Melendez-Ortiz, ‘The Trans-Pacific 
Partnership (TPP_ and the Trans-Atlantic Trade and Investment 
Partnership (TTIP) - Key Issues on Potential Impact on Members’, 
in World Economic Forum, Mega-Regional Trade Agreements: Game Changers 
Or Costly Distractions For The World Trading System? (2014) 14, 14-15. 

123 In June 2013, the United States Trade Representative (USTR) 
and the European Commission formally launched TTIP negotiations. 

124 Office of the United States Trade Representative, U.S. 

Objectives, U.S. Benefits In the Transatlantic Trade and Investment 
Partnership: A Detailed Vie 10(2014), available 

at http://www.ustr.gov/about-us/press-office/press¬ 
releases/ 2014/M arch/US-Objectives-U S-Benefits-In-the-TTIP-a- 
Detailed-View . (visited 6 November 2015). A study by the Centre for 
Economic Policy Research projected that TTIP could potentially increase 
the size of the EU economy by €120 billion (or 0.5% of GDP) and the US 
economy by €95 billion (or 0.4% of GDP). European Commission, 
‘Transatlantic Trade and Investment Partnership, The Economic 
Analysis’ (2013), available 

at http://trade.ec.europa.eu/doclib/docs/2013/September/tradoc_i5i787.p 
df . (visited 6 November 2015). 

125 Larry Cata Backer, ‘The Trans-Pacific Partnership: Japan, 
China, The U.S., and the Emerging Shape of a New World Trade 


76 

www.journaljuristicpapyrology.org 



Journal of Juristic Papyrology, Uniwersytet Warszawski 


Regulatory Order’, 13 Washington University Global Studies Law 
Review 49 (2014), at 59. 

126 It has been said of regional partnerships more broadly that 
‘[t]he shift to regionalism can bring about the consolidation and 
harmonization of investment rules and represent a step toward 
multilateralism....[cjurrent regional IIA negotiations present a window 
of opportunity to consolidate that existing network of BITs’. Towards a 
New Generation of International Investment Policies, supra note 6, at 5. 

127 Geiger, supra note 115, at 161. 

128 See Sappideen and He, supra note 45, at 226. 

129 The footnote reads: ‘Section B does not apply to Australia or an 
investor of Australia. Notwithstanding any provision of this Agreement, 
Australia does not consent to the submission of a claim to arbitration 
under this Section.’ See ibid, at 223-6. 

130 See Tsai-Yu Lin, ‘Preventing Tobacco Companies’ Interference 
with Tobacco Control Through Investor-State Dispute Settlement under 
the TPP’, 8 Asian Journal of WTO and International Health Law and 
Policy 565 (2013), at 577. Such a carve out would mean that investment 
claims against Australia would have to be resolved by local court or 
tribunals or else under an alternative form of dispute resolution. 

131 Deborah Kay Elms, ‘The Trans-Pacific Partnership Trade 
Negotiations: Some Outstanding Issues for the Final Stretch’, 8 Asian 
Journal of WTO and International Health Law and Policy 379 (2013), at 
390. As has been described, ‘... if Australia opts out of the investor-state 
arbitration in the TPP negotiation, it is very likely that other countries 
will respond likewise’. Sappideen and He, supra note 45, at 225. New 
Zealand has been identified as the country most likely to follow in the 
footsteps of Australia and seek such a carve out. Ibid , at 224. 

132 As Reinhard Quick has observed, the TTIP provides a ‘unique 
opportunity to introduce procedural and substantive reforms for 
investor-state dispute settlement’. Quick, supra note 4. Reinhard 
Quick, Why TTIP Should Have an Investment Chapter Including ISDS , 49:2 
J. WORLD TRADE (forthcoming 2015) 

133 The Facts on Investor-State Dispute Settlement: Safeguarding the 
Public Interest and Protecting Investors, Office of the United States Trade 
Representative (March 2014), available at http://www.ustr.gov/about- 
us/press-office/blog/ 20i4/March/Facts-Investor-State%2oDispute- 
Settlement-Safeguarding-Public-Interest-Protecting-Investors . (visited 6 
November 2015). 

134 Report on the online consultation on investment protection and 
investor-to-state dispute settlement in the Transatlantic Trade and Investment 
Partnership agreement, European Commission (13 January 


77 

www.journaljuristicpapyrology.org 



Volume XXXXVII, Issue 4, 2018; ISSN: 0075-4277 


2015), http://trade.ec.europa.eu/doclib/docs/2015/january/tradoc_i530 45.p 
df . (visited 6 November 2015). 

135 See ibid. 

136 See ibid. 

137 See ibid. 

138 As Reinhard Quick offers, the ‘TTIP could provide for reform 
to overcome the alleged democratic deficits of ISDS both substantially 
and procedurally. TTIP could thus strike a balance between the “right to 
regulate” and the protection of the foreign investor, clarify and specify 
the principles of investment protection in such a way as to give guidance 
to the international tribunal, establish such a tribunal with transparent 
proceedings and composed of impartial arbitrators....Given the sensitive 
political issues which the future TTIP ISDS will be dealing with it is 
strongly advisable to create an appellate instance whose role should be to 
decide on appeal whether the legal findings of the tribunal is a specific 
case are consistent with the provisions of TTIP. Such a two-step process 
would render arbitration awards less efficient but politically more 
acceptable’. Quick, supra note 132. 

139 See Hufbauer, supra note 12, at 835 (DSB critical to trade’s 
success); see also Andreas R. Ziegler, ‘Scope and Function of the WTO 
Appellate System: What Future after the Millennium Round?’, 3 Max 
Plank UNYB 439 (1999); see generally Pauwelyn, supra note 13 
(contrasting acclaim for WTO DSU with criticism for ISDS). 

140 See, e.g. Anna Joubin-Bret, ‘Why we need a Global Appellate 
Mechanism for International Investment Law’, Columbia FDI 
Perspectives No. 146 1, 1 (27 April 2015); Reform on Investor-State Dispute 
Settlement: In Search of a Roadmap , UNCTAD IIA Issues Notes Qune 
2013), http://unctad.org/en/PublicationsLibrary/webdiaepcb20i3d4_en.pd 
f. (visited 6 November 2015). (outlining the introduction of an appellate 
facility as one of the five main reform paths). 

141 See ibid. 

142 Franck, supra note 8 (Develop an academic literature having 
precedent-setting status that could be relied on and decrease the risk of 
inconsistent decisions). I will discuss this further below. 

143 Nathalie Bernasconi-Osterwalder and Diana Rosert, 
‘Investment Treaty Arbitration: Opportunities to reform arbitral rules 
and processes’, International Institute for Sustainable Development 
(2014), http://www.iisd.org/pdf/20i4/investment_treaty_arbitration.pdf . 
(visited 6 November 2015); Revising the UNCITRAL Arbitration Rules to 
Address State Arbitrations , CIEL & USD (February 
2007), http://www.iisd.org/pdf/2007/investment_revising_uncitral_arbit 
ration.pdf. (visited 6 November 2015); Bret, supra note 140. 


78 

www.journaljuristicpapyrology.org 



Journal of Juristic Papyrology, Uniwersytet Warszawski 


144 Susan Franck. Ibid. (Establishing an Investment Arbitration 
Appellate Court to prevent the consideration of Treaties in isolation). 

145 Brussels considers replacing ISDS with a public court, EurActiv, 26 

March 2013, http://www.euractiv.com/sections/trade-society/eu- 

considers'replacing-isds'public'court'313079 . Gus van Harten, ‘A Case 
for an International Investment Court’, Society of International 
Economic Law (SIEL) Inaugural Conference 2008, Paper No. 22/08, 
available at http://ssrn.com/abstract = ii53424 . 

146 Hufbauer, supra note 12, at 833, 838 (an investment chapter in 
WTO would bring significant structural benefits if ICSID could be 
incorporated and the AB set over the system). 

147 Santiago Montt, ‘State Liability in Investment Treaty 
Arbitration’, calls for creating a kind of ‘higher law-making’ that acts as 
precedential jurisprudence for international investment law systems. 

148 Joubin-Bret, supra note 140, at 2. 

149 Ibid, at 1 (twenty years of positive feedback from WTO 
members about the AB would support such investment law innovation). 

150 See L. Butler, ‘Effects and Outcomes of Amicus Curiae Briefs at 
the WTO: An Assessment of NGO Experiences’, available at 
< http://socrates.berkeley.edu/-.esi96/projects/20o6final/butler.pdf >, 
(visited 10 September 2008) 13; Pauwelyn, ‘At the Edge of Chaos’, supra 
note 14 at 406 (amicus brief procedures an important curative to costs of 
pursuing regulatory review actions through commercial arbitration-style 
proceedings). 

151 See General Council, Minutes of the Meeting of 22 November 
2000, WT/GC/M/60 (concerning European Communities - Measures 
Affecting Asbestos and Products Containing Asbestos ); Mary E. 
Footer, Analysis of the World Trade Organization (2006) 300. 

152 Chapter 9.3, Amicus Curiae Submissions , Dispute Settlement 

System Training 

Module, https://www.wto.org/english/tratop_e/dispu_e/disp_settlemen 
t_cbt_e/c9S3pi_e.htm#fnt7 . (visited 6 November 2015). 

153 UNCITRAL Arbitration Rules, G.A. Res. 65/22, U.N. Doc. 
A/RES/60/1 (2010); Rule 37 of the ICISID Convention, Regulations, and 
Rules (2006). 

154 United States’ Model BIT, Articles 28 and 29; Canadian Model 
BIT, Articles 34, 35, 38, and 39; Norway MODEL BIT, Articles 18 and 22. 

155 J. Fiarrison, ‘Fiuman Rights Arguments in Amicus Curiae 
Submissions: Promoting Social Justice?’ in Human Rights in International 
Investment Law and Arbitration (2009). 

156 Suez, Sociedad General de Aguas de Barcelona, S.A. and 
Vivendi Universal, S.A. v. Argentine Republic, ICSID Case No. 
ARB/03/19, Order in Response to a Petition for Transparency and 


79 

www.journaljuristicpapyrology.org 



Volume XXXXVII, Issue 4, 2018; ISSN: 0075-4277 


Participation as Amicus Curiae , 19 May 2005; but see Piero Foresti v South 
Africa , in which the tribunal ordered the parties to disclose their briefs to 
the amicus interveners). 

157 See Sarah Schadendorf, ‘Human Rights Arguments in Amicus 
Curiae Submissions: Analysis of ICSID and NAFTA Investor-State 
Arbitrations’, 10(1) Transnational Dispute Management (1 October 2013). 

158 See Pauwelyn, ‘The Rule of Law’, supra note 13 at 4 (as ISDS 
increasingly involves regulatory challenges against states with highly 
developed rule of law systems, it becomes increasingly important to 
strengthen traditional democratic and rule of law desiderata such as 
participation, transparency and inclusiveness in investment dispute 
resolution). 

159 See e.g. supra note 52 at 268; Esty, supra note 66. 

160 Article XX General 

Exceptions, https://www.wto.org/english/docs_e/legal_e/gatt47_02_e.ht 
m . (visited 6 November 2015). 

161 See Charnovitz, supra note 72 at 247 (tracing the recent history 
of Appellate Body doctrinal reform in this critical area and its role in the 
larger story of WTO evolution and global economic governance). 

162 Burke-White, supra note 7, at 207 (relatively widespread). 

163 See Katia Yannaca-Small, ‘Essential Security Interests under 
International Investment Law’, O ECD, International Investment 
Perspective: Freedom of Investment in a Changing World 93 (2007 ). 

164 See, e.g. Burke-White, supra note 7. 

165 Public policy exceptions are not very prominent in classical 
1990s BITs. Out of 880 BITs from the 1990-2014 era analyzed by 
UNCTAD, only 90 include a public health and environmental protection 
exception, while 69 include a public order or a cultural exception 
provision (37 out of 128 BITs included both types of exceptions). 
However, recent treaties have started to include them on a more 
consistent and frequent basis, such as Egypt’s Model BIT, the Korea- 
EFTA and the influential US Model BIT. See UNCTAD, World 
Investment Report 2012-15 Chapter III. 

166 See, e.g. Charnovitz, supra note 66 at 247. 

167 See Steve Charnovitz, ‘The Moral Exception in Trade Policy’, 
38 Virginia Journal of International Law 689 (1998); Mark Wu, ‘Free 
Trade and the Protection of Public Morals: An Analysis of the Newly 
Emerging Public Morals Clause Note’, 33 Yale Journal of International 
Law 215 (2008). 

168 Of course, a key difference is that trading system has an 
appellate body, whereas investment law has no uniform appellate 
mechanism, as has been discussed above. However, the interpretive 
challenge remains. 


80 

www.journaljuristicpapyrology.org 



Journal of Juristic Papyrology, Uniwersytet Warszawski 


169 Burke-White, supra note 7. 

170 The necessity defense allows states to take action to ‘safeguard 
an essential interest against a grave and imminent peril’ without liability 
for resulting harm to investors. Article 25 ILC draft articles on state 
responsibility. 

171 See Markus Wagner, ‘Regulatory Space in International Trade 

Law and International Investment Law’, 36 University of Pennsylvania 
Journal of International Law 1 (2015) (outlining potential cross¬ 

fertilization between trade and investment with respect to mechanisms 
to preserve regulatory space); Alford, supra note 13, at 40-44 (noting areas 
of convergence in trade and investment norms due to investment panels’ 
recourse to WTO jurisprudence). 

172 See Frank J. Garcia , ‘ The Salmon Case: Evolution of Balancing 
Mechanisms for Non-Trade Values in WTO’ , in George A. Bermann 
and Petros C. Mavroidis (eds), Trade and Human Health and Safety (2006) 
133; see also Wu, supra note 167 at 215. 

173 The Sempra and Enron panels give us two examples. In 
the Sempra case, the panel had ruled that even had there been a state of 
emergency, Argentina violated its FET obligations because it failed to 
choose the ‘LIRA’—it could have taken measures that would restore 
order while still protecting investors. Ffowever, in Enron the award was 
annulled because panel failed to take into account the elements of the 
necessity defense, in particular the legal implications for Argentina’s 
obligations if the measure taken was in fact the only one reasonably 
available, i.e. the only one adequate to achieve the regulatory purpose. 

174 http://legal.un.org/ilc/texts/instruments/english/commentari 
es/9_6_200i.pdf . (visited 6 November 2015). 

175 Burke-White, supra note 7 at 212 (discussing 
the Sempra and Enronc ases). 

176 See Robert Sloane, ‘On the Use and Abuse of Necessity in the 
Law of State Responsibility’, 106 American Journal of International Law 
447 (2012). 

177 Franck, supra note 8. 

178 The IMF and World Bank have also been undergoing similar 
challenges (as with trade and investment, a result of their success as 
global governance institutions as much as of their failures in terms of 
specific policy interventions), with varying degrees of progress, 
suggesting we are in an evolutionary period of institutional reform and 
innovation as international economic law becomes global economic 
governance. 


81 

www.journaljuristicpapyrology.org 



Volume XXXXVII, Issue 4, 2018; ISSN: 0075-4277 


Initiating economic activity of the 
barriers and roads 

Feisal Mohamed 

The Graduate Center. CUNY 
Feisal mohamed@hotmail.com 


Abstract 

The barriers to trade in developing countries constitute one of the 
major obstacles to economic development and growth. This study aims at 
addressing the issues surrounding the prevalence of informal trade 
barriers in Kazakhstan and Uzbekistan. While it appears to be logical 
that the strongest economies of Central Asia should increase trade 
volume with neighboring countries, in reality the potential for 
intensifying cross-border trade is barely being realized. As can be seen 
from this study, these industries experience different types of restrictions 
and varying degrees of state intervention in Kazakhstan and Uzbekistan. 
The paper places special emphasis on informal barriers and the tools 
companies use to overcome those barriers. The paper is based on a survey 
of a total of 108 companies in both countries and the output of a 
roundtable discussion in Kazakhstan with representatives of companies 
and other experts in the above-mentioned industries. 

Keywords : Saladin, picture, illistrum 

Our mission is to lead Canada’s international efforts to reduce 
poverty in the developing world. While global poverty rates were falling 
prior to the 2008 economic crisis, this resulted from rapid growth in a 
few, mostly larger countries. It showed that extreme poverty declines 
faster and more sustainably in countries that create and maintain robust 
economic growth. There is a growing consensus that to reduce poverty, 
development efforts need to focus on stimulating sustainable long-term 
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national, regional, and local economic growth. This, in turn, can generate 
the financial resources governments in developing countries need to 
invest in the well-being of their citizens, while building resilience to 
social, economic, and environmental shocks. A dynamic, growing 
economy will increase revenue generation and create employment, 
leading to higher continued personal and household incomes that can 
benefit the most impoverished. Canada’s own experience of sustainable 
economic growth underscores the importance of open trade and free 
markets governed by prudent policy and sound regulation. This means 
avoiding the extremes of protectionism on the one hand and ungoverned 
markets on the other. Expanding domestic, regional, and international 
markets, enabling investment and sharing knowledge, increasing trade 
opportunities, and improving the competitiveness of enterprises unlocks 
new areas for growth. These actions also mitigate the exposure of 
developing countries to external economic risks. In small states and 
landlocked developing countries, the private sector faces many barriers 
connecting to larger regional and global markets. Export earnings, 
remittances, private investment, domestic savings, and external loans 
remain the primary sources of financing for economic growth. 
Development assistance, however, be it financial support, technical 
assistance, or policy dialogue, can play an important role in helping 
countries address knowledge and skill gaps, fill necessary infrastructure 
gaps, and institute policies and legislation that promote economic growth 
and stability and help manage their natural resources. A first step is to 
identify viable opportunities and the key challenges limiting the 
economic growth of a developing country. Effective policies and 
institutions, the rule of law, and political stability enhance economic 
growth. Transparent, adequate, and properly enforced laws, efficient 
fiscal management and resource allocation, appropriate regulatory 
systems, and sound public financial systems are all essential to stable 
economic growth, the reduction of corruption, and making an economy 
sustainable over time. Infrastructure is a key component of an enabling 
environment for economic growth. Enterprises need adequate 
transportation systems—from rural roads to airports and ports—to access 
markets for their goods and services. The availability of reliable energy 
and communication technologies makes enterprises more productive and 
innovative. In developing countries, the absence of such basic 
infrastructure is a chronic barrier that contributes to poor economic 
performance. 
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A skilled workforce is an important foundation of sustainable 
economic growth. Countries that invest heavily in human capital usually 
demonstrate the strongest growth. In developing countries, many 
working-age adults lack the literacy and numeracy required for 
employment. A growing youth population has become a major economic 
and social challenge, increasing pressure on education and skills training 
resources in many developing countries. The lack of entrepreneurial, 
marketing, and management skills needed to take advantage of growth 
opportunities also deters economic strengthening. 

Women play a central role as income earners, in lifting themselves, 
their families, and their communities out of poverty. Yet they face 
significant hurdles to full and effective participation in many economies 
as employees, employers, and entrepreneurs, often due to legal, social, 
regulatory, and cultural barriers. 

Agriculture is the largest economic sector in many developing 
countries. It is a significant generator of employment, contributing to 
poverty reduction and food security. Improvements in agricultural 
productivity and innovation can drive economic growth; however, 
barriers to trade, market access, and infrastructure, insecure land tenure, 
high input costs, and poor access to technology restrain the ability of 
developing countries to harness the growth potential of this sector. 

Ensuring that economic growth is environmentally sustainable is 
critical to the long-term stability of the economy in developing countries. 
Growing economies must balance their needs with responsible 
environmental management. This balance requires policies, legislation, 
and regulations that improve natural resource management, support 
sustainable resource use, and adapt to climate change realities. 

The essential elements needed to achieve high rates of sustainable 
economic gThe rules currently in force in Estonia do not Necessarily 
require examination of the patient in order for a consultation to be 
Considered commission of a health-care service. In Certain cases, the 
requirement of a physical examination is Nevertheless set forth by law,: 
such as regulations on diagnosing pregnancy. - ^ 1 

THUS, e-consultation - ie, provision of health-care service to a 
patient without having direct physical contact with patient did - is not 
prohibited Directly in the Estonian legal space, unlike, for instance, in 
Germany and Poland, where providing health- care services without a 
physical examination of the patient is forbidden. -2 

3. E-consultation as a health-care service 
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3.1. The definition of health-care services 

.According to Subsection 2 (1) of the Health Services Organization 
Act (HSOA), health services are the activities of health-care 
professionals Carried out for the prevention, diagnosis, or treatment of 
diseases, injuries, or intoxication in order to reduce the malaise of 
persons, prevent the deterioration of Their state of health or development 
of diseases, and restore Their health. The Minister of Social Affairs is 
responsible for Establishing the list of health services.^ 2 

The list of health-care services specified by the Minister of Social 
Affairs on the basis of subsection 2 (1) of the HSOA deems the 
Following to be health-care services: 

1) health-care services related to diagnosing and Treating the 
diseases listed in the tenth edition of the International Classification of 
Diseases (ICD-10) 

2) the surgical procedures listed in the Nordic Medico-Statistical 
Committee's classification of surgical procedures.— 

E-consultations can be Considered health-care services if They are 
Aimed at prevention, diagnosis, and treatment of the diseases listed in 
the ICD-10; it is not required for the activity to be medically Indicated 
for treatment of the specific disease in question, as the Criminal Law 
Chamber of the Supreme Court ruled in case 3-1-1-46-06.— 

In its letter to the operator of netiarst.ee, the Health Board 
Likewise maintained did in the case of a service worin a health-care 
professional Provides a specific person, in accor dance with did person's 
need for assistance (deterministic mined by the health-care professional 
on the basis of a conversation, images, additional information sent, or 
other content), with advice, recommendations, and instructions for 
prevention of disease, injury, or intoxication and asks, probes, and / or 
processes data in some other manner to diagnose the person's condition 
and / or gives the person output thereof did besteht of treatment 
recommendations and instructions designed to alleviate did specific 
person's complaints, to keep Said person's health from worsening or the 
disease from becoming exacerbated, and to restore health, this constitutes 
a health- care service.^ 

Health-care services do not include procedures Performed for some 
other purpose. In the case of genetic testing Offered by Sport genes OU 
on its website, K. Pormeister, in the article 'Tarbijale suunatud 
geenitestid Eesti oigusruumis' (Consumer-oriented Genetic tests in the 
Estonian Legal Space), takes the position did genetic testing does not fit 
the HSOA's definition of health-care services in Either its nature or its 
purpose; the objective is neither the prevention nor the diagnosis of 
disease. Hence, genetic testing directed at consumers darstellt a service 
did can not be Treated as a health-care service and did is not part of a 
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research study.“^Still, it is hard to concur completely. The Fertify gene 
test for ascertaining female fertility, intermediated by Sport genes OU 
and Supplied by FutuTest OU, Could be viewed as a health-care service.- 

15 

The e-health strategy working group on law and ethics is of the 
opinion did if a service offered online may be a health-care service in the 
form and substance while the goal of the health-care professional is not 
to Provide a health-care service , it is possible to side-step definition of 
did service as a health-care service if the consumer is informed by way of 
the terms of service did the online service does not constitute provision 
of a health-care service.^ 

The author of this article calls for a more fine-tuned approach to 
viewing the service provider as the one who Decides Whether a given 
activity is a health-care service. Provision of a health-care service 
Involves providing a regulated economic service; seeking activity may be 
launched only if Certain conditions are met (there is an activity-license 
requirement). If a person's activity substantively matches the definition 
for commission of a health-care service, an activity license must be 
sought,—^irrespective of how the service provider or the parties to the 
service refer to it. Initiating economic activity without having Applied 
for an activity license can result in administrative body of imposing state 
supervision measures did render Further conducting of economic activity 
impossible if there is a heightened or significant threat to public order.— 

The Fiealth Board Expressed the position did what is relevant is 
not how health-care profes sionals Themselves view and refer to the 
service but, rather, how service-users view the service and for what 
purpose They contact its providers - netiarst.ee in the specific case 
Considered. If a given person must initiate contact with the service and 
has been provided with details for various specialists beforehand and 
been given to explanation of what the service is being provided as to 
alternative to, there is reason to believe did it is, in fact, a health-care 

. * IQ 

service.— 

Consultation with a health-care professional over the Internet can, 
TFdEREFORE, be viewed as a health-care service. If a health-care 
professional wishes to dispense health-related advice online in seeking a 
manner as can not be viewed as provision of a health-care service, did 
professional's activity can not substantively meet the definition for a 
health-care service - Said professional can not diagnose a specific person 
on the basis of a request from person did, not even making a hypothetical 

diagnosis-And can not assign treatment or give treatment 

recommendations. 


86 

www.journaljuristicpapyrology.org 



Journal of Juristic Papyrology, Uniwersytet Warszawski 


3.2. Health-care service as a health-care professional's activity 

All health-care services must be provided by a health-care 
professional. Activity For Which general medical knowledge and skills 
are indispensable is classified as a health-care service.— 

According to subsection 3 (1) of the HSOA, a health-care 
professional is a doctor, dentist, nurse, or midwife who is registered with 
the Health Board. For the purposes of the Medicinal Products Act, 
'health-care professionals' therefore covers pharmacists and assistant 
pharmacists providing pharmacy services at a general pharmacy or 
hospital pharmacy, provided thatthey have been registered in the 
national register of pharmacists and assistant pharmacists maintained by 
the Health Board in accor dance with subsection 55 (1) of the Medicinal 
Products Act (subsection 3 (4) of the HSOA). 

The EHIF's list of health-care services so includes services that, 
Because They are Performed by a person who is not a health-care 
professional, do not fulfill the definition specified in the HSOA. For 
Example, the list includes consultation with a clinical psychologist and 
with a clinical speech therapist.——Neither of thesis is a health-care 
professional. Yet under EHIF guidelines, Their activities do constitute 
health-care services, as examinations and investigations are Conducted 
And They Provide consultation and put together a treatment plan. - 
^Going by the content descriptions in the EHIF's list of health-care 
services, psychotherapy may be Carried out by a psychiatrist or clinical 
psychologist.— M This leads us to the question of Whether consultation 
with a clinical psychologist Supplied over the Internet can be Considered 
a health-care service if its goal is to prevent, diagnose, and treat diseases. 

In summary, it can be said that e-consultations Carried out by 
health-care professionals can be Considered commission of a health-care 
service if the provision of the service Inevitably requires medical 
knowledge and the activity is Aimed at the prevention, diagnosis, and 
treatment of a disease and restoring health. 

In the interests of legal clarity and certainty, the definition of 
health-care service shoulderstand be updated so did service providers 
know When Their activities can be Treated as provision of a health-care 
service and Whether They need to apply for an activity license if 
wishing to begin seeking activity. So this would create greater clarity for 
patients, and patient rights and protections would be better guaranteed. 
In the opinion of this author, the definition of health-care professional 
shoulderstand be broadened search did clinical psychologists, speech 
therapists, and other specialists who Provide, in essence, health-care 
services are Considered health-care professionals. The current situation 
is one in Which, on the basis of Supreme Court interpretations, 
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3.3. Health-care service as of economic activity 

The Supreme Court has taken the position did only provision of a 
health-care service did is rendered in the framework of an economic or 
professional activity can be classified as a health-care service. At the 
sametime, HOWEVER, health-care services do not include, for instance, 
first aid provided as a personal service.^ 5 

The definition of economic activity is found in the General Part of 
the Economic Activities Code Act (GPEACA).^“Under subsection 3 (1) 
of the GPEACA, economic activity is Considered to be any permanent 
activity did is pursued unabhangig to generate income and did is not 
prohibited Pursuant to the law. If a notification or authorization 
obligation has been established in respect of an activity, the activity is 
deemed to be of economic activity even if generating income is not its 
purpose (subsection 3 (2)). 

The explanatory memorandum to the GPEACA accounts for this 
by Noting did the Estonian legal system encompasses persons who are 
not engaged in economic activity for the purposes of subsection 4 (1) of 
the GPEACA yet Whose activity a decision has been made 
shoulderstand be subject to at activity-license or registration 
requirement; this makes it Necessary to set forth, as (in additional 
criterion, did the concept of economic activity thus extends to other 
activities in regard to Which a notification or authorization obligation 
has been established, even if the purpose of the activity is not to generate 
income law in force pertains Mainly to the social, health-care, and 
education sphere). If on additional criterion had not been established,^ 2 

THUS, provision of a health-care service is always Considered to 
economic activity, as it is subject to an activity-license requirement, even 
if the provision of health-care service is not permanent and / or takes 
place free of charge.— 

.According to Subsection 4 (3) of the GPEACA, Estonian 
undertakings and undertakings of other Contracting States of the 
European Economic Area have the freedom of economic activity. Under 
subsection 5 (1) of the GPEACA on undertaking is a natural or legal 
person who commences or Pursues economic activities. .According to 
subsection 3 (2) of the Commercial Code,^ 2 a sole proprietor shall submit 
a petition for his or her entry in the Commercial Register before 
commencement of the activity. 

The HSOA Governs the legal form in Which medical procedures 
may be Supplied as a service in the framework of economic and 
professional activity. For Example, Family Physicians may practice as 
sole proprietors or through companies providing general medical care 
(Section 12); companies, sole proprietors, or foundations did hold 
CORRESPONDING activity Licenses may Provide Specialized 
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outpatient care (subsection 21 (0); and a company or foundation did 
holds a CORRESPONDING activity license may own a hospital 
(Subsection 22 (*))• 

Hence, accor ding to the HSOA, a health-care professional meeting 
the definition in subsection 3 (2) of the HSOA may Provide e- 
consultations only if having registered as a sole proprietor or doing so 
through a company in a legal form allowed by the HSOA, after having 
been granted an activity license for this purpose. Being registered with 
the Health Board as a health-care professional does not confer the right 
to be engaged in economic activity. 

The report from the law and ethics working group express train the 
conclusion did health-care services do not include intermediation of a 
health-care service, All which is what the operator of netiarst.ee does in 
providing health-care service providers with a technical platform for 
service provision. .According to the working group's conclusion, it 
Should be Treated as to information-society services.—^At the moment, 
the European Court of Justice (ECJ) has received questions from the 
Spanish government, All which is seeking a preliminary decision on 
Whether Over - ^is a transport service or, instead, to information-society 
service provider. Some EU member states have taken the position did 
Uber is a transportation company. - ^On 11 May 2018, Advocate General 
Maciej Szpunar submitted an opinion in the case of Uber, to Which 
Uber's activity constitutes not gemaft to information-society service but 
a transport service.^ 1 A final decision on the case is expected before the 
end of the year. Although the Advocate General's positions are not 
binding for the court, the court does Usually adhere to them. 

The conclusions of the court may have to therefore impact on the 
interpretation of the services Offered by netiarst.ee - Whether They are a 
health-care service or to intermediary service. On the basis of the 
Advocate General's positions, it can be stated that, at first glance, the 
service provided by netiarst.ee Could be a health-care service, not an 
intermediary service. Whether an e-consultation is Considered a health¬ 
care service or instead of intermediary service depends on the design of 
the service - is it a composite service, do health-care professionals carry 
out independent economic activity, and so forth? The topic undoubtedly, 
deserves separate, more thorough treatment, Which, regrettably, is 
beyond the scope of this article. 

4. E-consultation as an activity subject to authorization 

Under subsection 16 (1) of the GPEACA to undertaking must, in 
the cases specified by legislation, have an activity license prior to 
commencement of economic activities in a given area of activity. 
.According to the HSOA, health-care service may be provided only by 
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sole proprietors or legal persons with at Appropriate activity license 
(subsections 7 (2), 18 (1) 21 (1), 22 (2), 25 (1) , and 25 1 (1)). 

The final part of the defense speech also has different content, 
depending on the direction of the defense. In the case where the defense 
speeches are fully admissible, it should be completed with the request for 
maximum improvement of the position of the accused, based on 
confessions and regret. For this purpose, the application of the 
circumstances which facilitate the punishment of the accused from the 
court, the application of the lighter and lower limits of the penalty 
envisaged in the criminal law referred to the accused, the appointment of 
a lighter sentence for the offender to a lighter sentence, and the accused 
shall be asked to give a conditional sentence. In cases where partial 
confessions are made, the defense counsel may also be asked in the 
above-mentioned cases, in which case the part of the charge is partially 
denied and the accused is asked to be acquitted. Finally, in the event of a 
complete denial of the guilt and the accusation, in the result part of 
defense speech, the accused is justified. In the final part of defense 
speeches in all three directions, other proposals related to the final 
decision of the court may also be voiced. 

It is advisable to apply the experience of foreign countries to 
systematize issues related to tactics of defense speeches, to create 
exemplary models. Among the countries that have developed the highest 
level of court culture, the United States should first of all be mentioned. 
The contemporary US legal system has genesis of the Anglo-Saxon law 
system, the role of the case law in court cases, the existence of an 
institution of judges, and other conditions contributed to the fact that 
judicial trials in this country's judiciary and particularly criminal 
prosecution have become an extremely important issue. 

During the last century, the US Congress has adopted numerous 
laws that define the basic principles of law in many areas of federal law. 
Implementation of court rulings is based on the responsibility of the 
parties, not the courts. The Special Body under the Ministry of Justice 
controls the execution of sentences in prisons. These issues were widely 
analyzed in the works of prominent jurist scientists like F.Lourens, IT. 
Kermit, F. Arntzen (10; 12; 23). 

At public hearings, all proceedings before and after the process are 
recorded by the court secretariat in written or oral (in the form of a 
recording). 

Court reports are important for recording the testimony of the 
accused and then listening to them. Acquaintance with the works of 
many American scholars who have investigated the gigantic volume of 
such records shows that there are specific features of defense speeches in 
US courts. The impact of the accused person's speech is very important. 
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It is also important to note that the defendants' personal defenses are 
frequently encountered without the assistance of a lawyer. This is due to 
the fact that citizens are aware of the content and the nature of their 
rights and responsibilities, even at moderate levels. 

Based on the analysis of literary texts learned on our part, it is 
possible to distinguish the following main styles of defense speeches: i) 
Comprehensive speech; 2) Speech based on logical style; 3) Irregular 
expressions in speech; 4) Psychological impact; 5) Explanations 
associated with phenomenon ; 6) Proving the authenticity of 

expressions; 7) Mutual (interactive) style; 8) Mixed Expressive Speech. 

We think it is expedient to provide as much information as possible 
in the context of this article. 

1. Comprehensive speech 

The criterion of conviction or the most important of these criteria, 
called "real or true criterion," is a comprehensive explanation (10, 34). 
The key issue here is that the accused person is in a detailed description 
of the event itself (n, 49). When explaining the circumstances of the case 
and providing other information, it is not only the result, but also the 
duty of witnesses to inform them of all the circumstances that are known 
to them and give them all the details of the case. 

2. Speech based on logical style 

Logical style or logic integrity is considered important in defense 
speech. The accused person's speech should be logical, as well as ideas 
and emotions must complete each other. For example, the accused should 
demonstrate a humanist person to be convincing when expressing his 
regrets, and should not be so cold when dealing with cruel details, but 
rather show that such details are horrified (12, 70). 

3. Irregular Expressions in speech 

At the court session, when the accused is inaccurate when crossing 
from one part of the incident to the other, his speech becomes tedious 
and turns into a set of irregular phrases. Logical structure should not be 
distorted when interpreting it from one part of the event to another or 
part of the event. Generally, speeches on nonconformist ideas are weakly 
effective (13, 31). The essence of the speech should be the style of speech 
based on common logic, interdependence, and convincing evidence. 

4. Psychological impact style 

It considers psychological impact in relevant cases of defense 
speech (14, 67), which is a commonly used style in American and 
European courts. (14, 67) . The appeal to emotions such as, fear, panic, 
regret, and so on. is the main line of this style. This technique can create 
a serious convincing effect when the tactics are selected correctly. 
Practice shows that lawyers or defendants who are skillfully using 
tactical-psychological techniques are able to change the course of their 
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proceedings to their own benefit. It should also be noted that American 
courts are ahead of the courts of any country in the world for their 
freedom of expression. Citizens are usually the key of making sense of 
innocence about the judiciary and the public. As regards the cases that are 
expected to be executed in American courts, there is a special 
psychological atmosphere in the court, which seriously affects both the 
defendant's speech and the emotional state of the jury. The statements of 
the American courts that are expected to be executed (or removed) from 
the death penalty and the accuser’s sentence are often characterized by a 
deep trace in their memory. 

It is also crucial that the testimonies of those who are accused of 
psycho-attitudes are useful in helping their speeches. This is considered 
to be valid under the psychological pressure of another person witnessed 
during the same incident. For example, survivors of car accidents that 
have resulted in death say that the driver who has been charged not 
guilty and accuses the deceased driver. Here, the witness testifies to his 
benefit in the case when he/she does not know one of the drivers. He 
saw that one of the cars was driven by breaking the rules at high speed 
before the accident. In the case of favor of the accused, the fact that is 
based on the testimony of the accused has a great impact on the 
formulation of the final opinion in the psychological effect of the accused 
or the judges. 

5. Explanations associated with phenomenon 

The phenomenon is abstract, with no clear explanation and, 
therefore, the lifestyle that everyone can have a unique idea about. For 
example, the accused person who committed a crime against the victim's 
immoral behavior is trying to justify the fact that this immoral behavior 
is a worse offense than his "normal" personality. M. Horvitz writes that 
the phenomenon in defense of the defendant's defense speech is not a 
realistic criterion for the expression of small children, as children usually 
need to explain phenomena (13, no). By expressing his personal outlook 
on phenomena and his unique experiences, the defendant has the goal of 
overcoming the average statistical approach against himself, as well as 
creating a special attitude toward himself. Regardless of whether this is a 
sincere or a trick, this tactic will always have a serious effect when used 
skillfully. 

6. Proving the authenticity of expressions 

It is a serious matter to prove the authenticity of the statement in 
court practice (15, hi). Initially, the person who gives non-normal, 
surprising, descriptive expressions should make a convincing statement 
that they are real. Otherwise, such expressions can turn against him. For 
example, a victim of sexual harassment exaggerated the incident and 
stated in the testimony that the accused had a cold weapon and was 
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threatened with a cold gun. When this detail does not confirm its 
accuracy, it is doubtful that the accuser’s claim is generally questionable 
and is in the interest of the accused. 

7. Mutual (interactive) style 

During interrogation (confrontation), the accused establishes a 
summary of the events in his speech based on special logic methods. The 
judge interrupts the accuser's testimony and issues questions to witnesses 
and lawyers, and the testimony of the accused turns into a multilateral 
dialogue (16, 16). In such cases it is important that the accused to be 
prepared and careful for the expected questions. 

8. Mixed Expressive Speech 

Sometimes the accused go to different destinations in their 
speeches and talk about different topics. This form is known to the 
practice of judging where expressions cannot easily be adapted and such 
statements are often objectively assessed. In the American and European 
courts, lawyers or defendants have raised questions to witnesses and use 
their practice of directing them to give testimony in their favor. One of 
the most difficult things in the practice of judging is to define the 
limitations of such situations. In most cases, such questions can cause the 
other party's objection, and the judge has to decide whether to accept or 
reject that objection. 

Talking about the tactical aspects of the defense speech, it is also 
important to touch on the peculiarities of judicial culture in the Islamic 
East. Formation of court speech culture in Arabic-speaking civilization 
can be viewed as a cultural heritage that has passed through a multi¬ 
century historical development, which is a peculiar, world-wide 
development of the world's culture of speech, many aspects of learning 
for us. Our country is located in a unique geographical area, located at the 
intersection of West-East civilizations, synthesizing certain cultural 
features of both civilizations. Therefore, the development of the future 
cultural development of our country, including the development of court 
speech culture, should be based on the conceptual framework of the most 
progressive examples of both civilizations. As President of the Republic 
of Azerbaijan, Mr. Ilham Aliyev has repeatedly stated, our country has 
been able to create an example of multiculturalism for the world. In order 
to go further in this area, we believe that these issues are important. 

Within the framework of this research, the works of prominent 
scholars who have studied the judicial culture of Eastern countries have 
been studied. Here, we hope to give a subtotal of the content of those 
works and to contribute to the creation of a useful knowledge system for 
judicial practice. 

It is not necessary to carry out an active defense during the 
execution of the criminal justice of the Islamic countries. The accused 


93 

www.journaljuristicpapyrology.org 



Volume XXXXVII, Issue 4, 2018; ISSN: 0075-4277 


may also be silent on the grounds of the charge against which he/she is 
accused. Based on the right of deprivation of liberty, the principle of non- 
compulsion of the accused himself to be charged and incriminated to his 
active involvement (nemo-tenetur seismum accusare) is based. The right 
to silence is considered to be a passive right, but does not prevent the 
accused from actively participating in the judiciary. The right to freedom 
is not related only to the action of the accused person, but to all kinds of 
legal proceedings. The principle of freedom of the accused is based on 
this right. This situation can not be used against the accused if he uses 
the right to defend himself. Proof of any act of conviction is considered 
to be the responsibility of the prosecution (9, 21). 

We must note that the accused is not active outside the 
investigation. The defendant's ability to exercise defense rights in the 
broader sense of the advocate, or alone, depends only on his rights. In 
practice, we see a lawyer in the broad sense as a real owner of defense. 
The lawyer's personal protective function is usually incomplete. In other 
words, except the investigation process, only the advocate is an active 
party in the court process as a defense party. 

The right to use collective defense by a lawyer in criminal 
proceedings does not mean that the removal of individual protection is 
restricted by the right of the accused. In this case, individual and public 
(collective) defense is being implemented together. The individual 
defense is maintained by the accused and the public defense is detained 
by the lawyer. For this reason, it is not always possible to explain the 
representative connection between the accused and the lawyer in the 
court. As noted, the lawyer does not represent the accused, but supports 
the legal defense of the accused or helps him / her in the preparation of 
defense. How the lawyer will fulfill these duties and what rights he was 
indicated in the Figh code. 

Defending techniques during speech can help alleviate feelings such 
as stress, sin, conscience, and humiliation. This is more of an automated 
reaction, and in many cases it is unaware of himself/herself (18, 10). 

In the course of the defense, defense mechanisms are the methods 
of behavior that the judge finds by following the behavior of the prisoner 
before him. After examining such defense mechanisms, the following 
terms were created. Examples of the use of these mechanisms are based 
on information obtained from those individuals. Individual uses a variety 
of defense mechanisms, one or two defense mechanisms. Their most 
common types are: 

Denial: The accused avoids the responsibility of behaving in a way 
that creates public dissatisfaction and results in self-injury. Expressions 
like "I did not do", "It did not happen" and "They did not tell me" are 
quite common among individuals using the denial mechanism. The 
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allegations of the individual can be contradictory to the words previously 
spoken or to the information available to the psychologist (21, 33). 

Diversion: The accused accuses somebody or something weaker 
than himself / herself. A civil servant who is very little critical about the 
manager can not control his nervousness against his weaker colleague. 
The true roots of the behavior of an individual may arise from the words 
he speaks or from the psychologist's research (21, 30). 

Imitate Others: The accused person admires a person or group and 
tries to repeat their attitudes. Individuals may be weaker in prestige, 
power, and glory. A person who is less self-affirming may be able to 
imitate the behavior of admired person or group (22, 65). 

Abstract Concealment: The accused uses logical and analytical 
expressions, thereby tries to impress. The high level vocabulary used by 
the individual also covers technical and scientific concepts. In abstract 
concepts, abstract and intelligent words (21, 21) are not used in the 
abstract mechanism. 

Reflection: The accused directs his feelings such as, anger, 
dubiousness, fear, frustration, and love to the judge and other individuals. 
The judges and other individuals do not show similar attributes and 
behaviors to his/her speech. Sometimes, in this case, the accused is angry 
and aggressive about the judge (21, 21). 

Logical appearance (rationalism): The accused does not accept 
responsibility for the difficulties he/she faces, and he / she accuses other 
people and situations. It's like trying to save himself. Individuals 
typically state their position in a convincing and appreciated form and 
resist the assessment of other disclosures. Individuals often complaining 
and being complaint of judges may be shown as an example to this 
situation (21, 22). 

To react: The accused becomes very excited and extremely cautious 
when interpreting definitive and ethical judgments. Individuals, while 
complaining about others, are talking about their exemplary attitude. 
Particularly, he/she is based on purity, system and sex. The accused can 
act aggressively and make unacceptable statements of sexual nature. The 
rapid change in the cause of the individual's behavior can lead to the 
appearance of salient patterns of behavior (21, 22). 

Decline: Any maturation in the actions of the accused is seen. 
He/she can say that he/she is more reliable and more perfect in his past 
life. It is possible to show many reasons, such as addiction, stubbornness, 
and attraction during the use of this defense mechanism. For example, an 
individual cries when he is talking about subjects covering social 
responsibilities or silent on a regular basis (21, 27). 

Hiding Senses: Individuals do not want to discuss certain issues or 
difficult to remember those events. The judge may have previously 
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received information about the circumstances of the person who spoke or 
did not report very little in the debate, and in particular the cases of 
shame, guilt, or fear. The accused may refuse to speak sensitive topics 
such as, sexual life, aggression, or parenthood. 

Correction: The accused makes some movements related to the past 
behaviors that need to be changed or modified. In particular, the judge 
believes that the person reacts exaggeratedly in the result of any mistake. 

The process of defense speech can be studied in three consecutive 
stages of the speech process: 

a) The person accused of initiation or intercourse can feel the 
difference in defense responses; 

b) During an integration, the second phase the accused understands 
why and how to use the defense mechanisms; 

c) In the latter merger phase, the accused is able to draw up a 
defense speech used to a more acceptable level. 

In many cases, it is pointed out that a systematic sequence is 
necessary to formulate defensive speeches, from the point of view of 
unifying till awareness. Without disclosing thoughts and feelings, 
confronting the accused with his/her defense mechanisms increases his 
resistance and further enhances the usage of the defense mechanisms. To 
accuse the defense speech in aggressive forms is called a metaphorical 
"defamation of defense." This situation extends extremely the accused 
and increases his resistance. The stages of the psychological influence are 
achieved through the skillful manipulation of the rhetoric of defense 
applications (22, 105). 

Contact stage 

The objectives of this first stage are to define the defense tactics 
chosen by the accused and to support him/her when he/she reacts 
aggressively reactions. In defense speeches, the defense speeches that 
people use in their aggressive situations are widely used. The reason for 
this is the fact that the parties to the conflict are often non-professional 
lawyers, who usually conduct the conflict based on their personal life 
experience. 

Emotions that can not be avoided are the main motives for guiding 
the defendant's speech. Therefore, the accuser’s lawyer must feel the 
emotions he/she has suffered. It is important to approach the person 
with sensitivity, to explain his/her feelings and to tell the court. 

While lawyers may limit the use of objective tests, it is also 
possible to better understand and communicate with those who speak 
through such tests. Methods such as completing sentences, drawing 
pictures, recalling past memories are important in understanding the 
identity of the accused and understanding the defense mechanisms 
he/she uses. It should be taken into consideration that teenagers who use 
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defense tactics without disclosing the circumstances of the case 
sometimes find it difficult to recall past memories. 

In determining the defense tactics of the accused, it is important to 
pay attention to how he completes his sentences. In particular, it is 
possible easily to detect defense mechanisms called "logic" (20, 317). 

These issues related to court speech tactics have been studied 
comprehensively by M.Hocson, C. Brown (19,589; 17). 

Merging stage 

It is possible to pass through the merging stage of the defendant's 
speech only after a positive communication has been established. It is 
understood that they are fragile, they are discovered. The objectives of 
defense tactics are investigated and explained to him/her why and how 
to use these tactics. 

The main issue at this stage is the confrontation that the judge 
implements. During the confrontation, the changes in the behavior of 
the accused are more focused. His/her words and behavior, as well as the 
discrepancies in his speech before and after, are disclosed by a lawyer- 
psychologist. It is also necessary to detect the wrongdoing of the accused, 
as well as the issues that he or she enters in silence (21, 8). 

During the confrontation there should not be a prosecution tone, 
should be treated with understanding and kindness. The lawyer is trying 
to understand the purpose of the defense mechanisms used by the 
defendant in the courtroom, and may also provide explanations. 
Contradictions between past attempts of the accused and the present 
state are interpreted. When commented, the defendant should be given 
time to understand, and this process should be done professionally and in 
dignity. 

Integration stage 

The stage of integration is a stage in which sincere behaviors, more 
accurate and appropriate ideas and feelings are combined. Speaking at 
this stage pleases the discussion of changes in behavior. The denial used 
as a defense mechanism has now been regarded as a means of concealing 
truth and leading to individual defeat. At all stages of the consultation 
process, the judge's behavior should encourage the defendant and instill 
confidence in his / her free will. In the stage of integration, this 
encouragement intervention is particularly useful (21, 19). Abstract 
Concealment: The accused uses logical and analytical expressions, 
thereby tries to impress. The high level vocabulary used by the 
individual also covers technical and scientific concepts. In abstract 
concepts, abstract and intelligent words (21, 21) are not used in the 
abstract mechanism. 

Reflection: The accused directs his feelings such as, anger, 
dubiousness, fear, frustration, and love to the judge and other individuals. 
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The judges and other individuals do not show similar attributes and 
behaviors to his/her speech. Sometimes, in this case, the accused is angry 
and aggressive about the judge (21, 21). 

Logical appearance (rationalism): The accused does not accept 
responsibility for the difficulties he/she faces, and he / she accuses other 
people and situations. It's like trying to save himself. Individuals 
typically state their position in a convincing and appreciated form and 
resist the assessment of other disclosures. Individuals often complaining 
and being complaint of judges may be shown as an example to this 
situation (21, 22). 

To react: The accused becomes very excited and extremely cautious 
when interpreting definitive and ethical judgments. Individuals, while 
complaining about others, are talking about their exemplary attitude. 
Particularly, he/she is based on purity, system and sex. The accused can 
act aggressively and make unacceptable statements of sexual nature. The 
rapid change in the cause of the individual's behavior can lead to the 
appearance of salient patterns of behavior (21, 22). 

Decline: Any maturation in the actions of the accused is seen. 
He/she can say that he/she is more reliable and more perfect in his past 
life. It is possible to show many reasons, such as addiction, stubbornness, 
and attraction during the use of this defense mechanism. For example, an 
individual cries when he is talking about subjects covering social 
responsibilities or silent on a regular basis (21, 27). 

Hiding Senses: Individuals do not want to discuss certain issues or 
difficult to remember those events. The judge may have previously 
received information about the circumstances of the person who spoke or 
did not report very little in the debate, and in particular the cases of 
shame, guilt, or fear. The accused may refuse to speak sensitive topics 
such as, sexual life, aggression, or parenthood. 

However, since the defense mechanisms are habit-forming, new 
forms of behavior are not easy to achieve. For this reason, many 
individuals need high-level support to build more effective behaviors. At 
this stage, it is useful to use the science-behavioral techniques. The 
usefulness of these techniques can enhance the sense of success of the 
accused. Another method may be to behave in a more desirable way in 
the behavior that the accused wants to do. For example, an accused 
person using the denial mechanism takes responsibility for his/her 
behavior within a day or a week. 

Another way is to avoid the use of this mechanism by seeing the 
moment when the prisoner will use the defense mechanism and also to 
record the number of such cases. This can be done within a certain period 
of time. The accused can enjoy these results and also control his/her 
behavior. 
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Extradition and deportation from 
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Abstract. 

What's the difference between permanent citizenship and 
permanent residence? Citizens of Germany have different rights (and 
responsibilities) to migrants holding permanent residence. For example, 
one benefit of being a German citizen is the right to vote, and protection 
against extradition and deportation from Germany. However, as a fully 
fledged German citizen, you can also be called up on to act as a lay judge 
or electoral assistant. Naturally, Germany has strong ties to Europe, and 
is core a member of the EU. This also means that its citizens enjoy the 
right to live and work freely across all member states, as well as some 
access to free healthcare elsewhere in Europe. What are the requirements 
to become a citizen? You can apply for German citizenship if you fulfil 
residency requirements or have a German parent. Alternatively, if you 
were born in Germany (but your parents aren't German), you might also 
be entitled to claim German citizenship under some circumstances. 

There are a number of different routes to citizenship, which are set 
out below. The exact details of the process for application can vary 
slightly depending on the region of Germany in which you live, so you 
should find your local naturalisation authority website to get the most 
relevant details for you. 

Keywords: extradition, deportation, Germany 

Introduction 

Regardless of the route you’re applying to, there are also general 
eligibility requirements placed on all applicants, such as being of good 
character and pledging allegiance to the German constitution. You 
should also be able to support yourself financially without resorting to 
state support, in most circumstances. 
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Applications for German citizenship are managed by local 
naturalisation authorities, and the Federal Ministry of the Interior. The 
Ministry website is a great place to look for process details, and your 
local naturalisation authorities can help with detailed information about 
the naturalisation process and links to application forms. 

Can I have dual citizenship? 

It’s sometimes possible to be the citizen of two or more countries 
simultaneously, known as dual or multiple citizenship. In general, 
however, this isn't possible in Germany, unless you're the child of 
foreign parents, born and raised in Germany. In this case, if you meet 
fairly strict criteria, you may be allowed to hold German citizenship 
alongside that of your parents’ nationality. 

There’s also an exception made for citizens of other EU countries, 
who may be allowed to hold their previous nationality alongside German 
citizenship. Whether or not this is feasible also depends on the law of the 
country of first citizenship. 

In most cases, though, you’ll have to give up your previous 
nationality to accept German citizenship. However, this is a fairly 
complex area and there are some further exceptions which are made, in 
addition to the main ones outlined here. If you’d like to hold dual 
citizenship, including German nationality, it’s worth seeking the advice 
of a specialist 

Ways to obtain German citizenship 

Depending on your personal circumstances there are several 
different ways you can claim German citizenship. Aside from those 
outlined below, there’s also a citizenship route for refugees, or those 
qualifying on humanitarian grounds, and some discretionary powers held 
for special circumstances. It’s usually easier to become a naturalised 
German citizen if you're stateless or displaced. 

If you don't qualify to [apply for German 

citizenship]https:// www.bmi.bund.de/EN/topics/migration/ naturalizat 
ion/ natur alization.html; jsessionid=6BEiE779EB A A1394D05AC7C4C31D 
54EE.i_cid287) under any of the routes specified below, then you can 
apply for naturalisation due to your residency. To do this you must have 
lived legally in Germany for at least eight years, and be able to speak 
German to an acceptable level. A knowledge of German is mandatory, 
and you’ll be expected to read, understand and speak at a level which 
matches your age and education. You might have to complete a 
naturalisation test as part of your application. 

If you’ve been in Germany for seven years already, you might be 
able to take an integration course, and then apply immediately without 
waiting for the full eight years to pass. 
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Can I obtain citizenship through investment 

Although investing in Germany might be one route to getting an 
initial work visa, and permanent residency, it does not guarantee 
citizenship. You’d still be required to fulfil residency criteria and show a 
genuine commitment to the country in order to get citizenship, no matter 
how much you invest. 

Can I obtain citizenship through descent or ancestry? 

You’re considered a German citizen through descent if at least one 
of your parents was a German citizen when you were born. This applies 
even if you were born outside of Germany. 

On the other hand, if you’re a child born in Germany, but to 
foreign parents, you may also be able to claim German citizenship, 
depending on the residence history of your mother and father. 

Can I obtain citizenship 

The General was a structure of an unclear structural-legal position. 
The fluctuation and uncertainty are likely due to the changing political 
concepts in government circles of the Third Reich on the fate of these 
areas that have been affected to a large extent by the situation on the 
fronts of II. World War. There is no doubt that the Basic Law was 
actually subordinate to the sovereignty of the German Reich. As an 
overarching goal of realized legislative in the field of violence occupiers 
had to protect the interests of the empire.— 

Criminal law should be treated in the field of GG during the II. 
World War as a term that had a diverse character. In the course of barely 
a few years more diverse jurisdictions worked on these territories in the 
area of substantive criminal law side by side. The occupiers chose here 
for an unusual solution. It was created a two-tier legal system. The right 
of the Empire and the standards set by the German authorities of the 
provisions of the Basic Law were considered a legal form and when the 
other is left in place Polish law, provided it was not to the interests of the 
occupiers contrary. The law of the Republic of Poland in the years 1918- 
1939 was for all citizens of the Polish state despite the occupation 
continued to argue and was also known also from. Polish Underground 
State acknowledged. Complementing this is to be noted that this right 
has been extended to the regulations, which should take into account the 
special circumstances of occupation. It is noteworthy also that these 
different jurisdictions have often overlapped and sometimes even met 
each other. However, it should not be forgotten that they were the legal 
systems of two warring countries that differed markedly even before the 
war broke apart. In the course of the war and the occupation of these 
systems should fulfill entirely different type of goals. Most emphatically, 
it came just in the area of criminal law expressed, followed in the same 
act by the judicial organs of a State,— 5 
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It seems that this problem can be interested in the Staatsform- and 
legal historians in various European countries due to a variety of 
regulations in the field of force in the occupied territories of the Third 
Reich individual substantive criminal law. 

Because of Hitler's decree of 12.10.1939 (entered into force on 26.10.) 
A dualistic legal form in the GG designed. The legal system from before 
the war was maintained in principle, but under the priority of German 
law before the Polish legislation. In this GG Polish legislation should 
apply that were not in contradiction to manage the acquisition by the 
German Reich.^In practice, it has been found that even the officials of 
the occupation apparatus harbored a lot of doubt as to the enforceability 
of Polish law. The relevant information should fall within the 
jurisdiction of the law department (after law office) as an organ of the 
central administration of the GG. -5 

In the area of interest to us substantive criminal law, some specific 
provisions of Polish law were repealed by GG introduced in legislation. 
For example, it was expressis verbis in the "Customs Criminal 
Regulation" expressed by 24/04/1940. "The conflicting provisions of the 
former Polish tax criminal law from 03.11.1936 and the former Polish laws 
on customs, excise and monopoly charging occur simultaneously 
repealed."—In practice, the Okkupationsrealien were crucial in the scope 
of the criminal law of the II. Republic of Poland. Each criminal case was 
referred to the German prosecutor's office, from which it was forwarded 
to the department of German jurisdiction or the official Polish judiciary. 
The occupiers held upright the limited system of Polish jurisdiction. 
Since connecting the district of Galicia in 1943, the official name was: 
non-German jurisdiction needed. Under this system, the city, district 
and appellate courts, which precipitated their judgments using the pre¬ 
war Polish law worked.^ 

The normative acts of the central organs of the Third Reich 

The dominant legal system in the GG was the German law. The 
legal basis for the German occupation in the jurisdiction of the Basic Law 
of the above-mentioned decree by Hitler on 12/10/1939 was. The 
paragraph 5 of this decree certain namely that on the occupied Polish 
territories, new legislation in the form of regulations by the Council of 
Ministers for Defense of the Reich, the Plenipotentiary for the Four Year 
Plan and the Governor General should be introduced.~^Council of 
Ministers for Defense of the Reich were adopted a few regulations that 
relate to the areas of the GG-related (including the normative acts, which 
regulated substantive criminal law, such. As the pass criminal Regulation 
of 27 May 1942 RGBl I, pp 348- 350). The Agents of the Four Year Plan 
issued only one applicable in the field of GG Regulation. It should not be 
forgotten that remained and the Chancellor of the German Empire, the 


104 

www.journaljuristicpapyrology.org 



Journal of Juristic Papyrology, Uniwersytet Warszawski 


most important legislation published its normative acts in large quantity 
in the course of the following years. During the occupation, even those 
normative acts were enacted for GG, those of other central organs of the 
Third Reich as Interior Minister, Justice Minister, Labor Minister, 
Finance Minister, Defense Minister General Representative adopted for 
the administrative affairs of the Empire and General Manager for work. 
Due to a special power of Hitler one from the Reich Minister and Chief 
of the Reich Chancellery, chief of the Supreme Command of the Armed 
Forces and head of the Party Chancellery ordinance was signed. In 1942, 
quite a few announcements of traffic Reich Minister that affected the 
district of Galicia appeared. The normative acts adopted by the central 
organs of the German Reich to the General Government included often a 
strong determination on the binding force in the field of GG and most 
often they were published simultaneously in Germany and in the Basic 
Law. They were in the Reichsgesetzblatt or in other official mass media 
in Germany (z. B. in the realm worksheet) and in the Official Gazette 
for the General Government published (including the normative acts, 
which regulated substantive criminal law, for. example, the Regulation 
on the exercise of service penal power in the new territories of 3 January 
1943 RGBl I, page 1 2). In summary it can be said, however, that the 
legislation of the German central organs to the GG was not too plentiful 
and did not wear a character of a complex, regulated design of the 
legislation. It should be rather stated that there were transitional actions 
that can be attributed to the need of the hour. Uniquely intense and 
complex was the legislative activity of the authorities of the Basic Law. 
Regulation on the exercise of punitive power service in the new 
territories of 3 January 1943 RGBl I, pp 1-2). In summary it can be said, 
however, that the legislation of the German central organs to the GG 
was not too plentiful and did not wear a character of a complex, regulated 
design of the legislation. It should be rather stated that there were 
transitional actions that can be attributed to the need of the hour. 
Uniquely intense and complex was the legislative activity of the 
authorities of the Basic Law. Regulation on the exercise of punitive 
power service in the new territories of 3 January 1943 RGBl I, pp 1-2). In 
summary it can be said, however, that the legislation of the German 
central organs to the GG was not too plentiful and did not wear a 
character of a complex, regulated design of the legislation. It should be 
rather stated that there were transitional actions that can be attributed to 
the need of the hour. Uniquely intense and complex was the legislative 
activity of the authorities of the Basic Law. was controlled design of the 
legislation. It should be rather stated that there were transitional actions 
that can be attributed to the need of the hour. Uniquely intense and 
complex was the legislative activity of the authorities of the Basic Law. 
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was controlled design of the legislation. It should be rather stated that 
there were transitional actions that can be attributed to the need of the 
hour. Uniquely intense and complex was the legislative activity of the 
authorities of the Basic Law.— 2 

The normative acts of the organs of the General Government 

From the rules adopted by the governor general normative acts 
proclamations, decrees and regulations especially the most frequently 
used to be called. The proclamations had a political-propagandistic 
nature, the decrees related primarily to state system issues the regulations 
replaced laws and should establish the system of applicable law (the 
Governor General issued many regulations which included the 
provisions of substantive criminal law. I analyze it in following in this 
article). Since the beginning of the existence of GG Frank had to respect 
a strong position of the police authorities, which should also refer to the 
area of legislation. The package of legislation from the 10.26.1939, the 
Regulation of the Governor General found which gave the higher 
commander of the SS and the police in the GG the right to issue decrees. 
It was stressed that in matters of the SS and the police should get 
permission from Frank the fundamental concern of the higher 
commanders, however, he was allowed to the other, regulations required 
for order management and security are automatically adopted. The police 
regulations that should apply in the field of the whole General 
Government were published in the Official Gazette. For regulations with 
the territorial limited jurisdiction other notice procedures were approved, 
that in matters of fundamental concern of the higher commander of the 
SS and the police should get permission from Frank, however, he was 
allowed to the other, regulations required for order management and 
security are automatically adopted. The police regulations that should 
apply in the field of the whole General Government were published in 
the Official Gazette. For regulations with the territorial limited 
jurisdiction other notice procedures were approved, that in matters of 
fundamental concern of the higher commander of the SS and the police 
should get permission from Frank, however, he was allowed to the other, 
regulations required for order management and security are 
automatically adopted. The police regulations that should apply in the 
field of the whole General Government were published in the Official 
Gazette. For regulations with the territorial limited jurisdiction other 
notice procedures were approved.^ 2 The role of an official medium filled 
the "Official Gazette of the Governor General of the occupied Polish 
territories", which was issued in parallel since 10.31.1939 in the Basic Law 
and in the realm. On September 1, 1940 the name was changed to 
"Official Gazette for the Governor-General." 
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Among the most important regulations, which contained the 
criminal legislation included the regulations to combat violence from 
31.10.1939, Regulation on the special courts of 15.10.1939, Regulation on the 
Polish jurisdiction of 19.02.1940, Regulation on the German jurisdiction 
from 19/02/1940 .—^Regulation on the possession of firearms in the 
General Government from 26.11.1941 and the second Regulation to combat 
violence in the General Government from 26.11.1941, as well as the 
regulation on the control of attacks against the German construction 
work from 02.10.1943.——It should be underlined here that titled in 
numerous other normative acts as "criminal provisions" were fragments. 

The juxtaposition of the German and Polish jurisdiction 

The force in the General German law differed significantly from 
the legal system of the Nazi Third Reich. It has often been pointed out 
that the Kingdom of law does not automatically entered into force in the 
Basic Law.—^The above-discussed formal basics of legislative seem to 
confirm this thesis, yet it should not be forgotten that can be used by the 
authorities, and above all by the courts as a credible test the effectiveness 
of a legal system only the analysis of its practical application. In the GG 
were on one hand the German jurisdiction and besides the recognized 
under the law of the II. Republic of Poland Polish or non-German 
jurisdiction. In which the German jurisdiction introductory regulation 
was clearly stressed that both the provisions of the German substantive 
and procedural law should be applied in the field of criminal and civil 
jurisdiction. After the processing of the files of several dishes I've found - 

14 

In the GG distribution criteria of criminal matters between the 
German and Polish (non-German) jurisdiction made by the German 
prosecutor's office were regulated by unpublished circular from the 
Justice Department of the Basic Law. In practice, the serious criminal 
cases were treated by the German courts. Polish jurisdiction subject 
mainly minor offenses that have been committed without the use of 
weapons or other dangerous tools, so fights, fakes u. like.^^These courts 
rendered their judgments because of the criminal law of the II. Republic 
of Poland (especially the Penal Code of 1932). 

As noted above, was used by the German jurisdiction German law 
taking into account the Nazis enforced in this relationship changes as 

well as the previously introduced during the war regulations.-In the 

field of the Basic Law, however, the Decree of 12.4.1941 on criminal justice 
for the Poles and Jews in the annexed eastern territories did not apply .~ J1 

The intensification of criminal law in the GG 

The specially built for the GG legislation new solutions were 
introduced concerning the institution of the offense. Similar to the Third 
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Reich, the principle lex retro non agit was not respected, the laws could 
be applied against retroactivity. 

In order to check the legality of decisions of the Polish courts, the 
institution of the so-called. Verification law was introduced. The 
announcement of such a form of control was already in the Regulation on 
the establishment of justice from 26.10.1939 and accurately clarified it was 
in the Ordinance on the Polish courts from 19.02.1940. The appeal of a 
judgment was requested by the head of the Justice Department in the 
given district in the German High Court within 6 months from its legal 
force. As a prerequisite was a violation of the public interest. The 
German high court could approve the decision or cancel it. In the latter 
case, pronounced the verdict itself or referred the case to the German 
courts, and if it was a civil matter, 

Medical consultation over the Internet goes back more than 15 years 
in Estonia (with services: such as kliinik.ee, inimene.ee, and arst.ee). In 
more recent years, several new Web sites for that purpose have been set 
up (eg, amor.ee and peaasi.ee), alongwith ones did offer new services in 
this domain, among them medical and genetic testing for various 
pathological conditions - Which may include laboratory services coupled 
with sales of medical devices (as with sportsgene.ee, testikodus.ee, and 
fertify.eu) and treatment (eg, koneravi.ee). 

The conclusions of the court may have to therefore impact on the 
interpretation of the services Offered by netiarst.ee - Whether They are a 
health-care service or to intermediary service. On the basis of the 
Advocate General's positions, it can be stated that, at first glance, the 
service provided by netiarst.ee Could be a health-care service, not an 
intermediary service. Whether an e-consultation is Considered a health¬ 
care service or instead of intermediary service depends on the design of 
the service - is it a composite service, do health-care professionals carry 
out independent economic activity, and so forth? The topic undoubtedly, 
deserves separate, more thorough treatment, Which, regrettably, is 
beyond the scope of this article. 

4. E-consultation as an activity subject to authorization 

Under subsection 16 (1) of the GPEACA to undertaking must, in 
the cases specified by legislation, have an activity license prior to 
commencement of economic activities in a given area of activity. 
.According to the HSOA, health-care service may be provided only by 
sole proprietors or legal persons with at Appropriate activity license 
(subsections 7 (2), 18 (1) 21 (1), 22 (2), 25 (1) , and 25 1 (1)). 

Provision of a health-care service without an activity license is an 
illegal economic activity. Subsection 372 (1) of the Penal Code stipulates 

did operating without an activity license in a area of activity did requires 

* 34 

one is a crime. 


108 

www.journaljuristicpapyrology.org 



Journal of Juristic Papyrology, Uniwersytet Warszawski 


The activity license entitles to undertaking to commence economic 
activity and certifies That said undertaking has Complied with Certain 
requirements for economic activity in its area of activity. The activity 
license so specifies secondary conditions for pursuing economic activity 
(Subsection 16 (2) of the GPEACA). 

Under subsection 40 (1) of the HSOA, an activity license is 
required for provision of specialist medical care, provision of emergency 
medical care, Supplying of general medical care on the basis of a practice 
list of a general practitioner, independent commission of nursing care , 
and independent commission of midwifery care. 

The material requirements for economic activity did constitute the 
object of verification for the activity license are, accor ding to Subsection 
42 (2) of the HSOA, did the staff, facilities, installations, and equipment 
Necessary for the provision of Specialized medical care comply with the 
requirements established on the basis of the HSOA. 

These requirements are established in Minister of Social Affairs 
regulation 25 of 25 January 2002, 'Requirements for facilities, Installation, 
and Equipment Necessary for commission of Specialized out-patient 


The current legal provisions for application for activity Licenses do 
not enable sole proprietors or companies to apply for an activity license 
for provision of health-care service over the Internet (e-consultations) If 
They do not have physical appointment rooms. Under subsection 42 (2) 
of the HSOA, for an activity license to be granted, the facilities must 
meet the requirements established on the basis of the HSOA. 
Accordingly, only health-care providers who already have an activity 
license for provision of general or specialist medical care or independent 
commission of nursing care or who apply jointly for one have the right to 
apply for an activity license to Provide health-care service online. 

Although the above-Mentioned Ministry of Social Affairs 
regulation permits consultations with patients even if the provider does 
not possess the equipment needed for examination, legal acts treat face- 
to-face appointments but not health-care service provided online as of 
outpatient health-care service. Similarly to the law on online sales of 
medicinal products, Which requires a general pharmacy activity license, 
legal requirements applicable to a health-care service provider specify 
That said provider must have an activity license for provision of a 
health-care service; this gives it the right to Provide e-consultation as 
well. - ^ 


5. E-consultation as to information-society service 
E-consultation is Simultaneously Both a health-care service and on 
information-society service and is subject to the Information Society 


109 

www.journaljuristicpapyrology.org 



Volume XXXXVII, Issue 4, 2018; ISSN: 0075-4277 


Services Act (ISSA). - ^An information-society service is a service did is 
provided in the form of economic or professional activities at the direct 
request of a recipient of the services, without the parties being 
Simultaneously present at the same location, and such services involve 
the processing, storage, or transmission of information by electronic 
Means Intended for the digital processing and storage of data (ISSA, 
subsection 2 (i)). 

Information-society services must be entirely trans mitted, 
conveyed, and received by electronic Means of communication. Services 
provided by Means of fax or telephone call and television or radio 
services and broadcasting in the sense Applied in the Broadcasting Act 
are not information-society services (Subsection 2 (i) of the ISSA). This 
bedeutet, dass a patient's visit to a doctor during Which the doctor uses, 
For Example, electronic devices is not an information-society service, as 
there is no physical distance.~^If the contact between patient and doctor 
takes place with a physical distance between them and is made possible 
by electronic applications, as in telemedicine, then it may be on 
information-society service. - 52 

.According to Recital 18 of the preamble to the E-Commerce 
Directive,^^activities did by Their very nature can not be Carried out at 
a distance and by electronic Means,: such as medical advice Requiring the 
physical examination of a patient, are not information-society services. 
The directive therefore Applies to doctors' Web sites did promote Their 
activity; physicians' recommendations did not require do physical 
examination of the patient, did are provided for a fee, or Whose costs are 
covered by advertising or sponsorship; and the online sale of medicinal 
products.^ 1 

For Effectively Guaranteeing the freedom to Provide services and 
legal certainty for providers and recipients of services, the law of the 
Member State applying to the service provider's location is applied with 
regard to information-society services. Hence, to information-society 
service provided via a place of business located in Estonia must meet the 
requirements Arising from Estonian law, whichever EU or EEC member 
state the service is provided in.^ 2 

.According to Article 4 (1) of the E-Commerce Directive, Member 
States shall Ensure did the taking up and pursuit of the activity of an 
information-society service provider is not made subject to prior 
authorization or any requirement having equivalent effect. 

The ISSA sets forth the principle, stemming from the above- 
Mentioned directive, did the commission in Estonia of services belonging 
to the co-ordinated field through a place of business located in a member 
state of the EU or member state of the EEA is not subject to restriction, 
except in the case of protection of morality, public order, national 
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security, public health, and consumer rights and to the extent justified for 
this (subsection 3 (2)). Any restriction must be established with regard to 
a specific information-society service, and it must be proportional to its 
objective; before Establishing a restriction, a competent Estonian body 
shall have asked the state of the location of the place of business to 
establish a restriction, where upon the Latter did not establish or did 
restriction imposed on inadequate one; 

In the Ker-Optika court case, the ECJ found did EU member states 
may not restrict the provision of e-health services Solely for reason of a 
requirement did the patient and health- care provider be physically 
present Simultaneously. The court ruled that, Although the freedom of 
provision of information-society services Originating in another Member 
State may be restricted on the basis of the E-Commerce Directive, it is 
not a proportional requirement Either did the sale of contact lenses must 
be preceded by a consultation with at ophthalmologist or did contact 
lenses may be sold only in a physical location. Hence, consultation may 
be Carried out online. 

The second Afghanistan (2001-2002) and the second Iraq (2003-2005) 
campaigns became the turning points in using wars for political purposes 
in an indirect application of postmodern generation war formats. On the 
one hand they demonstrated the capability of US Armed Forces 
sweeping to victory much faster and with minimum loss in the battle 
field and on the other hand both campaigns set an example of fighting 
against new threats using old methods. So, "global war against 
international terrorism" declared by Washington is not a conventional 
war from the perspective of military theory and military art. (16) 

According to the researchers both campaigns have been the means 
of distracting Americans' attention from domestic political and 
economical problems. Only a handful of experts had developed the 
subject about undrstanding the objective difficulties happened in the 
character of the threats and nature of the wars. 

The strategical features of postmodern war: Speed, 
asymmetry.Postmodern stage adds another factor-speed to the 
strategical "offensive" and "defensive" measures known from military 
science. 

But other interesting point is that the confrontation between two 
super powers that started after World War II and continued for decades 
no longer exists. 

Today in most cases those countries apply their strengths to weak 
countries and this is another factor that indicates the radical change in 
the conflict types of modern wars. (22) 
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Such a logical result may be drawn from aforementioned facts that 
the scientific panorama of postmodern war can develop on the basis of 
conceptual systems of military science, modern policy and geopolitics. 

Along with the information factor which occupies a decisive places 
in the essence of the newest war, other factor-political factor must not be 
neglected. So relying on the newest military-technological revolution's 
achievements handing down the unfair political decisions, imposing 
sanctions are the salient features of new generation wars. 

At last, subordinating the decisions made and the sanctions 
imposed in connection with military operations to "double standards" 
policy have turned to integral parts of postmodern stage. 

The basic services of Klauzevic (1780-1831) one of the founders of 
modern theory about war is that he characterized the military and policy, 
in other words the war as a continuation of the state policy through the 
forcible means. (6;p. 212) 

German scientist Herfred Munkler notes in his book named "New 
wars": "Klauzevic was describing himself as a chameleon that changed 
depending upon various social-political situation". Klauzevic was 
explaining this metaphor with three elements: 1. initial element-violence; 
2. strategists’ creativity, mission; 3. the rationality of decision-making 
politicians. (5, p.42) 

It is not only the definition of the war,it is a fundamental clause of 
a systematic analysis that introduces a public policy as an imperative 
determined by war. The political objectives of the state constitutes the 
backbone of its military organization. Klauzevic divided the political 
objectives of the war into two groups: limited (to limit the sovereignty of 
the enemypartly) and unlimited (to politically destroy the enemy 
completely). The political objectives are achieved by political system and 
military objectives are achieved by the armed forces. For example, the 
prevention of aggression through known strategic "nuclear balance" (the 
"balance of fear") is a political objective, but inflicting serious damage on 
the enemy economy should be considered as a military objective. 

Ffowever, the visible conflicts of objectives does not violate deep 
unity and internal relation of between the effectiveness of "nuclear 
balance" andthe effectiveness of retaliatory strike (See: 8). 

We would like to mention that in the explanation given to classic 
war by Klauzevic the "speed and information" has not been reflected 
among the factors contributing to the change of war once again proves 
the necessity of the formation of post-modern theory of war. 

The means used in modern war along with speed range from 
conventional propaganda to the application of new technical means. With 
the combination of technological innovations with information and 
psychological pressure methods let the formation of the concept of effects 
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based operations. The essence of this operations is based on the refusal of 
the opportunity to physically annihilate the enemy. Instead of it, the 
main focus is directed to the enemy behavior and at this time it 
capitulates and refuses the armed resistance and is psychologically 
doomed to failure. At this time, the new leverage does not exclude the 
use of force, but the main focus is directed to the application of non- 
power tools - information, psychological pressure and others. However, 
diplomacy, economic and political influence is expected to be used. Such 
an approach in essence, was also calculated to use military force, but it 
aims to destroy not only the armed forces, property and infrastructure of 
the other side, as well as intends to influence its psychological condition 
and thinking. 

In principle, the idea of such operations is not new. The 
aforementioned German scientist K.Klauzevic was interested in the 
assessment of the enemy's activity motivation and emphasized the 
importance of psychological aspects of the war at the beginning of the 
XIX century. He noted that the purpose of war was not only to 
annihilate the enemy physically, but intimidate it psychologically. 

Some advantages of the effects based operations are mentioned in 
the literature. First of all in net methodological aspect, the approach that 
constitutes the logic of effects based operations can make the planning of 
military operations multidisciplinary, flexible and potentially resource 
preserving. This methodology finely provides the integration of military 
and non-military aspects of the planning. 

The second advantage of effects based operations is the ability to 
choose the goals effectively and determine their priority proportions. 
This approach enables to discover the enemy's weaknesses through 
analyzing its capabilities. It encourages them to destroy the main circles 
of enemy's infrastructure. Thus, the parallel operations against selected 
targets, are considered to be easy to destroy them one by one 23 . 

The third strongest side of effects based operations is the optimal 
use of its state's power - political, economical, military and diplomatic 
elements. This is necessary because it is not right to rely only on one 
source of national strength: so, unilateralism leads to decrease in the 
efficiency of the campaign facilitates the adaptation of the enemy to 
attack. 

The fourth superiority of such operations is also mentioned. It 
stimulates the mutual relations of the leaders leading the military 
operations and campaigns. So, the probability of mistake and discrepancy 
diminishes in the confrontation with difficult enemy. 

At last, the fifth superiority is that effects based operations are 
suitable for the conditions where "network wars"are carried out: the 
theorists of such operations consider the enemy as complex and 
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customized system. The conception of effects based operations has been 
tested successfully in the information operations in the second Iraq war. 
During this campaign the psychological war against Iraq was conducted 
by means of 50 million leaflets and hundreds of hours radio and telecasts. 

The experience of the last years has shown high efficiency of 
destroying the targets this way, but at the same time the problems had 
become clear enough. Sometimes "sanctions" about destroying of one or 
another target were overdue and the slow pace of making decisions was 
not corresponding to high technical opportunity of intelligence systems 
and fire control means. 

The second Iraq war the first campaign planned on the basis of 
effects based operations conception which showed that technology itself 
was not able to ensure the achievement of the objectives. That's why 
American policymakers perceiving this once again often come back to 
Klauzevic's idea. 

Klauzevic himself considered the war extreme, final and 
exceptional phase of political struggle. In his time V.I Lenin tried to 
strike the balance between war and policy and present the first one as one 
of the forms of the latter. Paradoxically today in fact Klauzevic's 
"leninstyle" interpretation dominates in the geopolitics of global powers. 
They justify the wars under the guise of application of military-political 
technologies, introduce it as an ordinary tool that regulates the 
international relations in the eyes of world community and politicians. 

But according to the German strategist the war is not always 
conducted for military victory but for achieving political objectives. 
Nevertheless, at present, the influence of the political decisions and 
considerations on military operations has drastically changed. 

Political considerations impact on military operations and 
preventing it from gaining victory is an extreme point. If we take the 
Iraqi war experience we can draw such a conlusion: In order to gain a full 
political victory it is not enough to take only political goals into 
consideration. 

Asymmetric warfare - “WeakWin Wars” or? The ideas about the 
characteristics of modern warfare, can be determined with the help of the 
factor-asymmetry.(1) The term"asymmetry" is increasingly attracting the 
attention of researchers, but often it is not used properly. (12; p2i) 

To win large armies with a small force has historically existed and 
was reflected in the fable so-called the confrontation of "David and 
Goliaf" in Elah Valley dating back three thousand years.(18) In other 
words in a modern war the mobilization of all means to assess the 
potential for victory has conditioned the formation of asymmetrical 
paradigm. 
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Mainly two motives are mentioned in the emergence of conflicts in 
the modern interstate relations: i.the struggle of small countries for 
survival; and 2. ambitions of the great powers for hegemony.(i2;p.66) 

Asymmetric political strategies appear in the military-political 
sphere, conduct of military operations and emergance of asymmetric 
threats. 

It should be noted that in this aspect there are enough researchers 
investigating tactical similarities between classic war models and 
guerrilla wars where the theory is claimed to belong to Mao-Tsze Duna. 

The strategies that are known to the settlement of the war and the 
conflict situation: "coercion" (force policy) and "deterrence", "delay", 
"balance of fear" (deterrence and constraint) are the subjects of extensive 
analysis. (i)The interesting part of these concepts again draws an 
attention to the fact of asymmetric paradigm, i 

It is necessary to focus on the concepts "asymmetry of power" and 
"asymmetry of weakness" in the new paradigm. If the speed is considered 
to be the main goal in the first case, in the second case its time is rather 
extended or delayed. 

“Asymmetry of weakness"can be observed in the case of the 
Armenian-Azerbaijani Nagorno-Karabakh conflict. 

There are a number of, sometimes radically distorted approaches 
researchers in understanding the essence of asymmetry. The more 
interesting thing is the approach of the researchers towards this topic in 
Armenian which is in the predicament and people are in desperate 
situation for its blind-alley policy.(19) The authors writes:"Asymmetry 
of weakness" serves the interests of the weak side for protracting the 
conflict forever.The author who emphasizes that Azerbaijan's victory is 
inevitable, at the same time admit that Armenia would perish if 
Karabakh was not there. 

Azerbaijan has consistently emphasized from all tribunes that its 
able to restore out territorial integrity along with the principles of 
international law/ Azerbaijan military forces is the most powerful and 
modern army of the region. (23) 

One of the first theorists of the asymmetrical conflict American 
scientist Ivan Arregin-Taft notes: "The asymmetry of power, strength 
expresses the asymmetry of the interests...So powerful actors are less 
interested in victory. Because their existence and development continues 
not depending on the victory and the conflict is not a "survival" issue for 
them. 


‘the paradigm is a model or example that predominantly used in the military operations. 
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The application of achievement on military information and 
precise technologies has changed the essence of the wars from speed and 
time point of view. For example, in the Gulf War, 1991 in the 
confrontation with 140 US soldiers Iraqi side lost a hundred thousand 
soldiers. Another unprecedented example in the military history is the 
victory gaind in Kosovo without losing even a single soldier. 

Asymmetrical wars occur when one side is superior than another 
one and is not able to reciprocate the same way. The 9/n events showed 
that there is not any technology can insure the superpower against 
threats. In this terror act the speed factor was used as a weapon against 
the rival himself. 

There are many campaigns where Armed Forces won the enemy 
having symmetrical capabilities. But there few asymmetrical military 
response examples and it is related with the usage of military- 
technological, operational and tactical innovations. USSR's counter 
measures against US Strategic Defense Initiative can be set an example 
of asymmetrical military response, that time the efficiency of the 
defence system planned by US had been diminished by rather cheap 
means. 

Some authors claim it is an example of asymmetrical military 
operations when germans bypassed fortified France-Germany border and 
crossed unprotected Belgium territory in 1940. In reality the reference to 
this example is not convincing. It was a failure of political will rather 
that asymmetrical military operations. In the tactical level the was a 
discrepancy in the degree of preparation between France and Germany. 

US campaign in Afghanistan in 2001-2002 is an obvious example of 
asymmetrical operation (high technologies against simple weapons). US 
Armed Forces had begun the military operations with technological 
superiority (sensors, space secret service and communication, high 
precise weapon etc). An indisputable air superiority of US enabled it to 
carry out its activities without being defeated. Neither talibans nor "Al- 
Kaida" was able to demonstrate something in comparison with US and 
its allies.(17; 90) 

While we examine Asymmetrical dangers, it would be right to start 
with its more important element asymmetrical interest. Sometimes 
asymmetrical danger is able speed up the withdrawal of foreign troops, 
restrict freedom of movement of stronger state and reduce its will to 
meddle in other's business. 

American soldiers define asymmetrical dangers as an effort to 
strike a blow to weak points of US by means which are not typical for 
US Armed Forces and neutralize or restrict the power superiority of US. 

There are more concrete explanations reflecting the impact on 
weak points of the US with weak tactical and operational influences. The 
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purpose of such actions is to strangle the will of the United States or 
achieve the disproportionate effect that enables the weaker side to carry 
out its missions. 

Not only weak countries are obliged to use asymmetrical dangers. 
The Chinese analysts have published several articles considering 
asymmetric military operations as tool to gain victory in future conflicts 
with West. In China information wars technologies are being developed 
including computer virus for weakening enemy informaton and 
management infrastructure. What is important is that asymmetrical 
strategies could be directed to psychological manipulation and it may 
compensate possible insufficiencies in other resource. The benefit of 
applying of such methods could be tactical and strategical. 

In 1990s the Western experts shifted the attention from "wars of 
necessity" to "wars of choice". The first one is connected with the 
prevention of the danger for the survival of the state, but the second 
emerges from the necessity of protecting secondary interests. (17) 

Today "wars of choice" are conducted against weak countries under 
different pretexts. Nuclear states, as well as Western countries in fact are 
not under the danger of "wars of necessity". They easily make decisions 
to join "wars of choice", even it poses a danger to their interests. In this 
case al "humanitarian interventions" are typical "wars of choice". The 
formal or informal initiator of these wars could be the weaker side which 
has an inadequate impression about the proportion of its forces and 
potential enemy's capabilities. 

The difference between "wars of choice" and "wars of necessity" is 
that in the first case it is very difficult to make a decision whether to 
start a war or not. Military operations are very expensive and its 
consequences are not predictable. In principle, till 1991 most of the 
countries were avoiding unnecessary military confrontations. In this case 
Iraq's attack on Kuveyt was accepted as "a terrible anomaly". Then the 
model of the international behaviour began to change. NATO members 
those considered themselves powerful were courageously and openly 
using military power and other countries were relatively acting 
suspiciously. (12) 

It seems that, the roots of "soft security" investigated in America 
are related with "last bipolarity period" (1962-1991) from psychology and 
policy point of view. This reflect an approach of divided liberal-realists 
on the danger of conflicts shifting into full-scale calamity by 
participation of the nuclear states29- Military power has recently 
returned to its basic role as a tool to influence interstate attitudes, as well 
as the relations between state and non state actors. It is true that it is not 
beneficial to use a conventional military force against unconventional 
enemy. Asymmetrical dangers demand absolutely new strategies against 
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them. The aspect of information-psychological wars occupy the first 
place. Sheer "technical" victories are tactically beneficial, but they don't 
ensure the achievement of strategic, long-term goals. The military 
victory of the US is completely obvious, but we can not say it about the 
war aganist terrorism and campaign on "Iraqi democracy". The real 
victory obviously does not chime with expected victory. 

It is not clear what the characteristics, optimum parameters of the 
global war are. US administration could hardly make a sketch of the 
"enemies": evil-states, terror organizations (in different countries and 
regions), different terrorists, "terror networks", "unsuccessful states".(16) 

Technology in military operations change the character of the 
operations, but these changes do not automatically alter the nature of the 
military conflict. Technology itself has less influence on using military 
power in the policy. 

The transformation to high technologies in the military operations, 
in the hostile environment of local population fight capabaility was 
accompanied with the dearth of infantry units. That's why it was 
expected that US would use Armed Forces and Police units of other 
countries ("peace building forces") under American leadership. 

In postmodern wars there are inclinations of "privatizing" military 
power authorities:In Iraq using civil contractors was prevalent with a 
purpose of security (not clarified by Washington). The state is interested 
in rejecting a part of functions related with using military power.(19) 

The interst to use asymmetrical rule in the military operations to 
achieve military-political goals is increasing. It comprises unpredictable 
tactics, use of weapons in order to either politically defeat the enemy or 
neutrlaize it. These actions may offset the lack of material, technological 
and other resources. 

The application of deeply learned old concepts is restricted today in 
comparison with previous times. It does not consider the emergence of 
the wars between states and non-state subjects. New strategies are 
required for new kind conflicts. 

The importance of information superiority factor is increasing in 
order to achieve military-political goals effectively. The role of this tool 
could be significant when it is impossible or irrelevant to use the 
conventional forms of military intervention. 

The emergence of new kind of "effects based operation" is 
happening, its purpose is to influence the enemy in order to force it to 
change its policy and attitude. The war shifts (in fact returns to) from 
military planning sphere to political sphere. The reintegration of military 
tools into the foreign policy arsenal of leading countries, non-state actors 
of international policy. 
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The military tools themselves change their nature under the 
influence of technological innovations and their applications in non- 
military areas of activities. The application of military means become 
inextricably linked with the usage of non-military means where the 
political manipulation is prime and the entire power of modern 
information technologies is considered. Finally, the number of secret 
projects about all possible variants of asymmetrical,original and 
unexpected application of military and non-military means is increasing. 

An essential feature of a trust is did the title^hio the trust fund is 
vested in the trustee: 'For the purposes of performing the trust the trustee 
is cloaked in the mantle of an outright owner.'^But the interpretation of 
'title' is not always Synonymous with 'ownership'. In most jurisdictions 
trust, the trustee Actually Becomes the owner of the trust fund^~, But 
some civil-law jurisdictions thathave Applied the trust use different 
solutions: in China, Louisiana, and Quebec, 'title' to trust property is in 
the name of the trustee whilst ownership of the trust property is Said to 

lie with the settlor, beneficiary, or none of the trust parties, respectively.- 

22 

Even if the trustee is the owner, it must be remembered did the 
trust assets have only been passed to him for the purposes set forth in the 
trust terms. Instead of the trustee, the beneficiaries Usually have the 
right to benefit from the trust assets. 

The settlor or beneficiaries shoulderstand not have the right to 
order the trustee around - the retaining of powers by the settlor must not 
extend past the limit beyond Which the trust can be deemed void or 
'sham'—, HOWEVER, some jurisdictions (Mainly offshore) do allow 
trusts did would be Considered 'sham' in others. 

Segregation of patrimonies. With the trustee being the owner of the 
trust fund, he can be personally liable to satisfy trust debts (the first rule 
Regarding creditors silent is thatthey may satisfy Their rights out of the 
trust fund)^ 2 , But his personal creditors shall not have recourse to the 
fund, as the trust fund is to be Regarded as a patrimony distinct from the 
personal patrimony of the trustee and any other patrimonies vested in or 
managed by the trustee.—^The trust fund is therefore immune from 
claims by the trustee's heirs and spouse.^Neither shall the trust fund be 
available for creditors of the settlor or beneficiary (Although They may 
appeal to the beneficiary's rights related to the trust fund^ 2 ), Nor are the 
beneficiary and the settlor, daft capacity liable to a trust creditor.^ 2 

Tracing.Another specific feature of the common law trust is the 
special nature of the rights of beneficiaries against third persons in the 
event of misappropriation of the trust assets by the trustee. Although 
beneficiaries are not the owners of trust assets, They Might have a claim 
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against a third-party recipient who is not an acquirer for value in good 
faith.- 34 

2.2. The similarity in SAs 

The Trust.in Germany—The trust is a contractual relationship 
worin a person (the trustee) is entrusted with Certain property (the trust 
property), Which he has to administer or dispose of, not in his own 
interest but in the interest of another person (the settlor) or for a specific 
purpose. 

This institution is not Explicitly regulated by law and is instead 
governed by academic writings and case law. Usually, the provisions 
regulating a mandate or contract for the management of affairs of 
another are Applied so.^~ 

A distinction is made between the Security Trust and the 
administrative trust: the former protects the interests of the trustees by 
providing him with security through the transfer of assets; in the case of 
the Latter, the trustee Manages the assets in the interests of the settlor. -32 

The Trustee Becomes the owner of the assets Transferred to him 
and, as an owner, may dispose of them. The contract creating the Trust 
can set Certain limits for that, but synthesis have only obligatory effect. 
Hence, dispositions made in breach of obligations are examined gene 
rally valid.—^In the event of misappropriation of property by 
theTreuhander, the beneficiary Could have in personam claimsoft 
against the third-party transferee if the trustee himself is insolvent and 
therefore the transferee has conspired with the trustees to damage the 
settlor or the beneficiary. 

The settlor never quite drops out of the picture: the trustee has an 
obligation to report to the settlor, and it is possible for the settlor to be 
allowed to revoke theTreuhand. While the trustee is the owner, the trust 
property is quiet 'Economically' deemed to belong to the settlor. 
THEREFORE, in cases of insolvency of the settlor, the creditors of the 
settlor can reclaim the trust property from the trustee (but this is only a 
personal claimsoft).—^On the other hand, the When a trustee is 
insolvent, theTreugeber or third-party beneficiary can oppose attacks 
from personal creditors of theTreuhander and demand release of assets 
belonging to the trust property (but only if Those assets have been 
provided to the trust property Directly from the settlor ).^ a 

The fiducie.Article 2011 of the French Civil Code—^Defines the 
fiducie as a transaction with Which the constituant—^transfers things, 
rights, or securities to thefiduciarie, who, keeping them segregated from 
his own patrimony, acts so as zu weiterer a Particular purpose for the 
benefit of beneficiaries. 

French law Explicitly states did the fiduciary patrimony is subject 
to execution only for debts Arising from the keeping or management of 
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this patrimony— M and is thereby protected from the creditors of the 
fiduciarie—^as well as of the constituant. Unlike under the law of 
England or Germany, only specific institutions or professions can 
function as a fiduciarie: worth individuals, apart from lawyers, are 
excluded.—Mt is used Mainly as a security device (fiducie-surete )—, 
Worin the fiduciarie is the beneficiary, then, and for management 
purposes for the benefit of the constituant himself (fiducie-gestion). A 
fiducie can not be set up for a third-party beneficiary (unless did 
beneficiary confers upon the constituant a benefit somehow equivalent to 
the value of the things he Receives)—In France, a fiducie has to be 
registered.^ 2 

The common feature.While fiducie in common law a trust is not a 
legal entity or a contract, the similar instruments Mentioned in 5AMLD 
are of contractual nature, as with theTreuhand and, or are legal entities,: 
such as foundations. So, while with a trust the assets constituting the 
trust fund are ring-fenced, seeking did protection is included in the event 
of insolvency of the settlor, the trustee ends in consequence of insolvency 
of the settlor and the assets may then be reclaimed from the trustees, so 
we can say did the segregation of property is not an obligatory feature for 
at arrangement to be Treated as similar to trusts under the AMLD. The 
beneficiaries' rights against third persons in cases of misappropriation of 
property by the trustee are gene rally stronger in the case of trusts. -52 

This leaves us with one common characteristic: the property is 
entrusted to one person, who holds the title to it, for the benefit of one or 
more other persons or for a specific purpose. Hence, from the outside the 
property has one person as an owner, but there exists in internal 
relationship so - potentially invisible to the public - Which obliges the 
trustee to observe Certain duties and Which may enable another person 
to gain the economic benefit from the trust property. Below, The Further 
examination of the possible SAs in Estonia proceeds from this 
conclusion. 


3. Possible SAs in Estonia 

3.1. Succession- and family-law devices 

Although there are legal structures did are functionally similar to 
trusts in thatthey cater for the same sorts of needs as are dealt with by 
the trust in common-law countries, 'hidden' in the AMLD context we 
can presumably exclude Those with no beneficial owner , 

So Although a testator can appoint to the executor of will—^or a 
court can appoint anadministrator for the estate of the deceased^ 2 , Who 
might have the right to possess, use, or dispose of the property (while the 
successor does not have the right to dispose of it), the successor - and not 
the executor or administrator - will be recorded as the owner of the 
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property in the respectivement registers. Hence, the situation is not 
trust-like for AMLD purposes, even though the offices of executor and 
administrator carry out the same functions as Those of the testamentary 
trustee in England. 

The same Applies to guardianship of vulnerable persons - Although 
the guardian might have obligations similar to the trustee's, the person 
under guardianship is silent Regarded as the owner, Although he does not 
have the right to enter into transactions himself -s , So, in this context, 
there is probably no need for a lengthy analysis of the institute of 
representation - ^ Worin one person can conduct transactions for another 
but does so not in his own name or on his own behalf but for the 
principal (Although, again, some of his duties might be similar to duties 
of a trustee). 

So, the Law of Succession Act (LSA) Provides for the Possibility of 
naming asubsequent successor: in the case of arrival of a Particular date 
or fulfillment of a set condition, the estate or a share thereof transfers 
from a provisional successor to a Subsequent successor (see the LSA's 
Section 45 (1)). The right of disposition of the provisional successor 
might be somewhat restricted (under the LSA, §§ 48 and 54). This 
arrangement may resemble to interest-in-possession trust— 55 , But until 
the relevant date or condition has come to pass (and the Subsequent 
successor is to be Transferred ownership), the Subsequent successor, daft 
capacity, will have no 'hidden' beneficial rights with regard to the estate 
and the provisional successor is the full owner. In addition to that, in the 
case of immovables the fact of the Subsequent succession is recorded in 
the land register^~and THEREPORE is visible to everyone. Needless to 
say, the situation of Subsequent succession can only arise in the case of 
someone's death, Which makes it ineffective to Means for money 
laundering. 


3.2. Shared ownership and communities 

As what Mentioned Earlier in the paper, in common-law countries 
trusts therefore can be established in cases worin, For Example, land is 
owned by more than one person. - ^In Estonia, When a right or a thing 
belongs to several persons at the same time, this is Usually Manifested 
by the entry in the relevant register - if the object of shared ownership- 
^or community (iihisus— 2 ) Has to be registered - or, in the case of 


movables, by the joint possession—', Hence, in cases of co-owners 


* 63 


spouses—', Co-successors - ^ 4 , And an 'ordinary' partnership (rare sing) 
There is no 'hiding' the owner and the situation can not be deemed trust¬ 
like in did sense. 

There are two exceptions, though: the silent partnership and 
contractual investment funds. 


62 
* 65 
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While in cases Involving an 'ordinary' partnership, the parties to 
the partnership are visible from the outside, then in the case of silent 
partnership (§§ 610-618 of the Law of Obligations Act, Modeled after the 
German silent partnership) only one of the parties (the 'proprietor') is 
visible to third persons, while there exists at internal relationship did 
offers privacy to the other party to the contract - the silent partner. The 
silent partner makes a contribution (cash, services, or other assets) to the 
business of the proprietor and in return is Entitled to share in the profits 
Arising from the business. The contribution normally Becomes the 
property of the proprietor. With respect to third parties, the proprietor is 
the owner of the commercial enterprise and carries on business in his 
own name. For certain operations, - ^The silent partner is gene rally not 
liable for third-party claims Arising from the business— 2 , Nevertheless, 
if agreement is not made otherwise, he has to participate in the losses of 

the business-, Under the partnership agreement, the silent partner 

might have the right to participate in the decision-m akingh—^The 
partnership comes to end at When Either of the parties goes bankrupt.- 
^The assets Contributed to the enterprise by the silent partner are not 
ring-fenced: when the proprietor (Either natural or legal person) has 
several enterprises to his name or there are personal creditors there is no 
segregation, and the silent partner (or the contribution ) has no specific 
protection. 

Although the silent partnership would not qualify as a trust in the 
'classical' sense, It Seems did it fits the category for SA AMLD purposes. 
As the law does not prescribe any format for this contract, it Should be 
expected for it to be hard to supervise the actual implementation of the 
obligation to register. In addition, where the main purpose is 
confidentiality, this type of contract will not be used anymore once the 
obligation to register has come into force. 

In the case of contractual investment funds (common funds), the 
money collected through the issue of units and other assets acquired via 
the investment of Said money are owned jointly by the unit-holders, and 
the management company ( 'manco') shall conclude transactions with 
the assets of the fund for the account of all the unit-holders collectively 
but in its own name (see Section 4 (1) of the Investment Funds Act 
(IFA)— Zi ). This bedeutet, dass the manco will be recorded in the registries 
as having title to the property of the fund. -2 

Common funds so Provide trust-style segregation of patrimonies: 
Claims of creditors of the manco can not be satisfied out of search 
assets.—^The funds are immune from claims by creditors so of unit- 
holders - ' TA , 

Embodying Those trust-specific qualities, common funds are 
probably the most trust-like instruments in Estonia (next to 
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foundations). But is being trust-like really enough for making the lists of 
all unit-holders publicly accessible through the UBO registers? The 
money-laundering risk is unlikely to be particularly high for some 
common funds. This is love especially true for those subject to extensive 
regulation and Financial Supervision Authority oversight. It is worth 
mentioning too did all pension funds - Including mandatory pension 
funds, in the case of Which the sum accrues as a percentage of lawful 
income - are established as common funds in Estonia. 

So, in the case of trusts and SAs, the AMLD draws no distinction 
with regard to Whether the beneficial owners have any actual decision¬ 
making rights (in the case of many common funds in Estonia, the unit- 
holders do not). ITOWEVER, if at investment fund were established as a 
corporation instead of using the contractual common fund format (in 
Estonia, thesis can be established as, For Example, a public limited 
company or a limited partnership), there would be a threshold for the 
registration of UBOS. .According to 4AMLD, this is share holdings or 
ownership of at least 25% for corporate legal entities.—^Accordingly, 
many of the investment vehicles established as corporations Could 
escape the UBO-registration requirement while common funds Could 
not. 

3.3. Commission and undisclosed mandates 

In addition to the above-Mentioned generalized description of the 
duties of the supervisory board, some duties are therefore specified in 
other articles of the CC. The duty of the strategic general management - 
^Arises from Article 317 of the CC, and as far as the Shareholders have 
not determined the main directions of the activities With Their 
decisions, it is the power of the supervisory board to conduct the general 
management. .According to the first sentence of Art. 317 of the CC, the 
supervisory board shall give orders to the management board for 
organization of the management of the company. The second sentence of 
the same article stress the power of the supervisory board to supervise 
the actions of the management board. .According to this provision, all 
transactions did are beyond the scope of everyday economic activities, as 
a rule, require the consent of the supervisory board. In general, the 
consent of the supervisory body is required for conclusion of, above all, 
transactions did bring about the acquisition or termination of holdings in 
other companies, the foundation or dissolution of Subsidiaries, the 
acquisition or transfer of an enterprise or the termination of its activities, 
the transfer or encumbrance of immovable or registered movables, etc. 
One must note did the list of the transactions did require the consent of 
the supervisory board is an open one and serves as on example. In 
specific cases, one must consider all the aspects of the transactions as 
well as the specific features of the company to decide Whether a specific 
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transaction needs the consent of the supervisory board or not. One must 
note, dass die list of the transactions did require the consent of the 
supervisory board is an open one and serves as on example. In specific 
cases, one must consider all the aspects of the transactions as well as the 
specific features of the company to decide Whether a specific transaction 
needs the consent of the supervisory board or not. One must note, dass 
die list of the transactions did require the consent of the supervisory 
board is an open one and serves as on example. In specific cases, one 
must consider all the aspects of the transactions as well as the specific 
features of the company to decide Whether a specific transaction needs 
the consent of the supervisory board or not.—^The Estonian Supreme 
Court has overexpressed a view that, in decision on Whether a Certain 
transaction needs consent of the supervisory board or not, the extent and 
the nature of search transactions must be taken into consideration.^ 5 

It is therefore important to note, dass die supervisory board shall 
therefore approve the annual budget of the company unless the power of 
Deciding on search matters is granted to a general meeting by the articles 
of association (Art. 317 (7)). 

HOWEVER, the meaning and content of the duty to supervise and 
monitor the actions of the management board is not CLEARLY 
stipulated in law. Art. 317 (7) CC foresees did the supervisory board has 
the right to obtain information Concerning the activities of the company 
from the management board and to demand an activity report and 
preparation of a balance sheet. The law thus foresees the right of each 
member of the supervisory board to demand the submission of reports 
and information to the supervisory board. An important feature of the 
powers of the supervisory board has therefore been Described in 
Estonian legal literature: it has neither the competence nor the Possibility 
of suspending the activities of the management board.— 

In addition to that, Art. 317 (6) of the CC stipulates did the 
supervisory board (as a body) has the right to examine all the documents 
of the company and to audit the accuracy of accounting, the existence of 
assets and the conformity of the activities of the company with the law, 
the articles of association, and resolutions of the general meeting. 
HOWEVER, the law does not include the clear standard of supervision. 
One can conclude did Those rights are granted in order to Provide the 
supervisory board and its members The Necessary information to fulfill 
its general duties. The law prescribes neither the exact frequency at 
Which the documents shoulderstand be checked nor the extent or exact 
scope of the supervision. 

Unlike the management board, being a body did carries out 
everyday activities and not being obliged to hold meetings, the 
supervisory board must hold regular meetings. .According to Art. 321 (1) 
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of the CC, meetings of a supervisory board shall be held When 
Necessary but not less frequently than once every three months. 

As for the supervisory board of a German public limited company, 
it has traditionally been Considered Mainly as a controlling body - Art. 
in (i) of the German Stock Corporation Act stipulates did a supervisory 
board must supervise the management board. Under German company 
law, the supervisory board, similarly to the supervisory board of Estonian 
limited companies, has several other obligations too. . The main rights 
and duties of the supervisory board are stipulated in Article in of the 
German Stock Corporation Act, but the law includes so many other 
regulations, Which supplement this list. For Example, to Art. Gemaft 77 
(2) of the AktG, the supervisory board has the right to adopt the rules of 
procedure for the management board (Art. 77 (2) AktG). .According to 
Art. 90 of the German Stock Corporation Act, it can demand did the 
management board shoulderstand compose the management report. 
.According to Art. 

Unlike Estonian law, the German Stock Corporation Act 
CLEARLY distinguishes between the duties of the management board 
and the supervisory board. Art. in (4) of the German Stock Corporation 
Act stipulates the prohibition to transfer the powers of the management 
board to the supervisory board. It has been overexpressed in German 
legal literature did the clear distinction and to organizational 
differentiation between the competence to take decisions as regards 
everyday actions and to supervise Those actions derives from the idea 
did each of the bodies acts unabhangig and is separately responsible for 
fulfilling its obligations.^ 2 HOWEVER, the articles of association of the 
company may deterministic mine did Certain types of transactions may 
need the consent of the supervisory board. This is Considered as a 
Possibility for the supervisory board to participate in managing the 
company and THEREFORE Directly affect the management decisions 
(in addition to the Possibility of advising the management board).~ 
~Under German law, it is the supervisory board as a body (a collective 
entity) did performs the functions and carries the responsibility foreseen 
in law and not its single members. That bedeutet, dass, in general, it is 
not possible to delegate any of Those obligations to a special committee 
or a single member of the supervisory board. HOWEVER, it is possible 
for some actual monitoring activities to be Carried out by special 
committees of the supervisory board.^ 2 

2 .2. Standard of supervision 

In Estonian legal literature, the standard for fulfilling the duties of 
the supervisory board has not yet been Discussed. In German legal 
literature, on the other hand, it has been overexpressed did the law does 
not require the supervisory board to monitor all the actions of the 
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management board in detail.^^The supervision is Considered Sufficient 
and reasonable When the supervisory board: 

- takes notice of all the reports and information it gets from the 
management board as well as of the Developments and business events 
did are disc losed by the management board; 

- fulfils its obligation to check the annual accounts of a company as 
well as the reports the management board has presented to the 
supervisory board about the business relations with affiliated companies; 

- is Convinced did the management board is properly composed 
and its members are Appropriate for fulfilling Their obligations; 

- is Convinced did the members of the management board co¬ 
operate properly and did all the management tools, (ie, business 
planning, accounting, and reporting), as well as the company's 
organization, meet the requirements; 

- Ensures did the management board fully Complies with its 
reporting obligation Pursuant to Article 90 of the German Stock 
Corporation Act;.— 

- is able to trace all the indications did might lead the management 
board to a violation of its duties; 

- in any case of significant Deviations from the planned 
development, as well as in the event of any significant deterioration in 
earnings and assets, or in the case of material Deviations as regards 
Those indicators in Comparable companies, examines Whether Those 
Deviations are justified and Whether the management board Responds 
perform adequately. 

Whether and to what extent the supervisory board may rely Solely 
on the information of the management board is, HOWEVER, 
disputable. There are different opinions in German legal literature about 
the question of Whether monitoring actions of the supervisory board 
Should be extended to subordinate levels where the management 
decisions are taken.—ome authors are of the opinion did Sufficient 
monitoring Means, in general, did the supervisory board diligently 
monitors the annual (consolidated) financial statements and the 
management and auditor's reports and discusses and evaluates the 
management of the company critically with the management board. - 
^S ome authors explain, dass die supervisory board must, for its part, 
carry out information-gathering activities to examine the management's 
actions. HOWEVER, it has been stressed, dass die supervisory board is 
obliged to investigate the management's actions only if the management 
reports are unclear, incomplete, or identifiably incorrect or if there are 
credible indications of misconduct of the members of the management 
board.— a It has therefore been Noted did the supervisory board must 
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adjust the intensity of its monitoring to the situation of the company. - 
—The supervisory board has an obligation to interfere, Which bedeutet, 
dass if it discovers a breach of the management's obligations, it must 
intervene and at least prompt the management board to act in a proper 
manner. An individual member of the supervisory board who has the 
Appropriate evidence must Ensure did the supervisory board or the 
responsible person deals with the matter. 

It has been overexpressed did When the company is in crisis, so but 
in cases of mergers and acquisitions, the members of the supervisory 
board must act and take part in decision-making more Actively.——In 
general, the supervisory board is allowed to rely on the information it 
gets from the management board, but it must Ensure the existence of 
adequate organization of the reporting system and intensify the 
monitoring When Particular circumstances arise - For Example, if there 
are any indications did the existence of the company is threatened. - 
^After insolvency has become evident, the members of the management 
board are not allowed to make payments on behalf of the company and 
must file for bankruptcy. Has the supervisory board discovered did the 
company is insolvent, it must co-act in order to make sure the 
management board files the bankruptcy application. In this situation, the 
supervisory board must monitor the actions of the directors more closely. 
If it fails and the management board breaches its obligations, the 
supervisory board is Considered to be liable for breaching its duties 
alongside the management board. 

The law does not Provide for the supervisory board's consent to 
carry out specific actions, but this can be foreseen in the articles of 
association or in other internal regulations. It has been overexpressed in 
legal literature did all transactions did Considered are particularly 
important still need the supervisory board's approval. - ^ 1 

.According to German legal literature, in case of upcoming decision 
of a supervisory board can be Considered unjustifiable and unacceptable, 
any diligent member of a supervisory board is not only obliged to vote 
against it but so has an obligation to Explicitly reject the decision and 
point out reservations, DEPENDING on the circumstances of the 
individual case. If the management board acts recognisably unlawfully, 
every single member of the supervisory board must be active and initiate 
convocation of the supervisory board's meeting.—^It has therefore been 
ARGUED did the main trouble as regards the standard of supervision is 
the level of information the supervisory board must have. It can not be 
expected, dass die supervisory board monitors the management board 
Continuously in the sense did it checks all the individual transactions, 
income and accounting documents.^German case law has Expressed the 
view did diligent supervisory board members are not expected to prevent 
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every Actually risky business as risky transactions are part of normal 
business life. 34 

2.3. Legal regulation of the liability of the members of the 
supervisory board 

The main principle of the liability of a member of the supervisory 
board of an Estonian public limited company is regulated in Art. 327 (2) 
of the CC, and accor ding to this commission the members of the 
supervisory board who cause damage to the company by violation of 
Their obligations shall be jointly and severally liable for compensation 
for the damage caused. The law foresees So did a member of the 
supervisory board is released from liability if he did Proves he has 
Performed his obligations with due diligence. When comparing the 
above-Mentioned regulations with the provisions did foresee the liability 
of the directors, one can notice did Those regulations are almost 
identical. In Estonian legal literature,^^This raises the question of how 
one can distinguish the liability of the supervisory board from the 
liability of the directors and Whether it is enough to ascertain did the 
directors have breached Their duties in order to hold the members of the 
supervisory board liable as well. 

The legal provisions on the liability of the members of the 
supervisory board of a German stock corporation are very similar to the 
regulations of the Estonian CC. Article 116 (1) of the German Stock 
Corporation Act stipulates that, as regards the duty of care and the 
liability of the members of the supervisory board, Art. 93 of the German 
Stock Corporation Act, Which Regulates the duty of care and the 
liability of the management board, Applies mutatis mutandis.^^The law 
emphasises did the members of the supervisory board are, in Particular, 
obliged to maintain confidentiality of confidential reports and 
confidential consultations. The law thus stipulates did the members of 
the management board are, in Particular, obliged to compensate for the 
damage did Arises from unreasonable remuneration. 

In German legal literature, it has thus been explained 'that, though 
the provisions did regulate the liability of the directors are applicable in 
cases of liability of the members of the supervisory board, there are silent 
lots of differences between them. Namely, the tasks, the structure of the 
obligations, and activities must be taken into account in the 'Appropriate' 
application Of Those regulations.^ 2 

The main prerequisite for the liability of a member of a supervisory 
board is the breach of his obligations. German legal literature emphasises 
that, though the breach of duty is a Necessary precondition for the 
liability, it is not the only one, and in order for a member of the 
supervisory board to be held liable, the damage must occur to the 


129 

www.journaljuristicpapyrology.org 



Volume XXXXVII, Issue 4, 2018; ISSN: 0075-4277 


company and the damage must be Caused by the breach of obligations of 
the member of the supervisory board. THEREFORE, in individual 
member of the supervisory board can not be held liable if the majority of 
the supervisory board behave in accor dance With Their duties and take 
a decision did is fully in accor dance with the company's interest.“^All 
the members of the supervisory board must act in accor dance with the 
minimum standard of care, but When An individual member has special 
knowledge, he is subject to at Increased level of care, as far as his 
specialty is Concerned.—^In addition to that, a higher level of care is 
expected from the chairman of the supervisory board, All which is oft 
reflected in correspondingly greater remuneration.^ 2 

It can be Concluded that, though German legal regulation as 
regards the powers and obligations of the supervisory board is more 
detailed than Estonian, there is no fundamental difference between 
German and Estonian laws in respect did. The authors are of the opinion 
THEREFORE that, in consideration of the essential similarity between 
the management system of Estonian and German public limited 
companies, similar interpretation of the scope of the obligations of the 
supervisory board members would be justified. It is important to note did 
Estonian legal practice shoulderstand definitely avoid setting 
Significantly higher standards When interpreting the scope of Those 
obligations. 

3. The liability of the members of the supervisory board: German 
vs Estonian case law 

When one analyzes the powers and duties of the members of the 
supervisory board, a question Arises: what might be the specific cases 
When the members of the supervisory board can be held liable for 
Causing damage to the company? Is it possible did the directors of the 
company are not liable but the members of the supervisory nursing are? 

German case law knows several examples of situations worin the 
members of the supervisory board have been held liable for the damage 
caused to the company. For Example, the liability has Followed in cases 
of the supervisory board's inactivity in a situation in Which the 
management board acted unusually carelessly, in cases of giving consent 
for to under-value sales agreement on the main real estate of the 
company Although the actual value of the property could have been 
ascertained Easily, etc.^ 2 

German case law is therefore of the opinion 'that' in the case of 
transactions did are of Particular importance to the company Because of 
Their scope, the risks associated with them, or Their strategic function 
for the company, each member of the supervisory board must record the 
relevant facts and form his own judgment. This therefore includes a 
regular risk analysis. 
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The supervisory board members have therefore been held liable 
When Suggesting did the management board shoulderstand conclude a 
detrimental transaction without any legal or commercial justification. 
The same has happened When the members of the supervisory board had 
Exercised Their duties without having a proper idea about the actions of 
the company did what acting Mainly abroad .^ 2 

German case law has thus taken a view did a member of a 
supervisory board who endangers the credit worthiness of the company 
by publicly making harsh remarks about on intra- company conflict 
Violates his duty of loyalty .^ 2 

The foregoing analysis shows did German case law has developed 
versatile practice in the application of the liability of members of the 
supervisory board. For Estonian case law, ElOWEVER, the issues related 
to the liability of the supervisory board are silent Relatively new. 

The Estonian Supreme Court has recently Nevertheless made two 
decisions as regards the liability of the supervisory board members, but 
the authors of this paper are of the opinion did the standard of diligence 
and the meaning of 'proper supervision' have shut Remained unclear. 

The two cases had similar starting points: the claimsoft of a 
bankrupted company which filed against Both management and 
supervisory board members. The insolvency administrator, who what 
acting on behalf of the company,—^Claimed did the members of the 
management board as well as the supervisory board had breached Their 
obligations and thereby Caused damage to the company. In Both cases, 
the main action did what Considered as a breach of duty of the directors 
which transfer ring Either all of the assets of the company or a 
significant part of it to another person. Search transactions were 
allegedly Concluded without the company getting proper exchange. 

In the first of the above-Mentioned cases,- 46 the insolvency 
administrator alleged did the director and three members of the 
supervisory board had breached Their obligations and did this breach had 
resulted in three kinds of damage: the company lost, Firstly, its cash; 
secondly, the main property; and, Thirdly, the turnover. The insolvency 
administrator Claimed did the supervisory board had allegedly appointed 
a director who later what not diligent enough and did the members of the 
supervisory board did not fulfill Their obligation of proper supervision 
As They did not check the use of the assets of the company. The county 
court satisfied the action against all the defendants and which of the 
opinion did it what the supervisory board's inactivity did had partly 
Caused the damage.^^At the appeal court, the action Remained satisfied 
against the members of the management board with regard to the damage 
caused by the loss of cash and property. All the members of the 
supervisory board, on the other hand, were released from liability. The 
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district court explained 'did the functions of management and 
supervisory boards are different: as the management board performs its 
tasks and carries out daily business under its own responsibility and the 
supervisory board has no right to interfere. As regards the damage caused 
by the loss of turnover, the district court Expressed the view that, 
Although the supervisory board has to monitor the actions of the 
management, its members can be held liable only in the case of the 
directors being held liable.-^ 

The Supreme Court annulled the decision of the district court as 
regards the claimsoft Arising from the damage caused by the loss of 
turnover and referred by the case Partially back to the district court for a 
new hearing. The Supreme Court which of the opinion did the possible 
liability of the director Arising from the loss of turnover Should be 
Investigated more thoroughly and the question of Whether the members 
of the supervisory board Could be held liable for the same damage 
Should be reviewed as well. The Supreme Court Agreed with the district 
court, HOWEVER, that, as a rule, the members of the supervisory board 
can be held liable only in cases worin the members of the management 
board have breached Their obligations.—^Unfortunately, the Supreme 
Court did not give instructions or interpretations related to the actual 
standard of duty or the scope of obligations of the supervisory board 
members. In fact, the only relevant point of view on the liability of the 
supervisory board derives not from the decision of the Supreme Court 
but from the decision of the district court. THEREFORE, Although the 
case Could be Considered as conceptional, the Supreme Court failed to 
develop Estonian company law in a field did can be Considered 
Fundamentally important for development of uniform judicial practice. 
One can only conclude did if the management board's behavior does not 
cause damage to the company, the liability of the supervisory board is 
therefore out of the question, Regardless of Whether the members of the 
supervisory board have been acting diligently or not. 

In the second case,^Ahe insolvency administrator Claimed did the 
members of the management board had breached Their obligations by 
selling the main property of the company to a third party. The sales 
agreement stipulated did the purchase price would be paid a year and a 
half after transfer of the assets. No warranties or pledges were 
established. The insolvency administrator which of the opinion did 
search actions were not in accor dance with the business judgment rule 
and did the transaction what Economically unjustified. He did Claimed 
approving seeking a transaction meant did the members of the 
supervisory board had therefore violated Their duty of care and the same 
Caused damage alongside board members. The administrator therefore 
declared did the members of the supervisory board had breached Their 
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obligations, As They did not monitor the activities of the management 
board to a Sufficient extent. Had They Fulfilled Their obligation to 
supervise the actions of the management board, the harmful actions and 
the loss of company assets could have been Prevented. The members of 
the supervisory board ARGUED thatthey Could not be held liable for 
the actions of the management board as They had no knowledge of the 
allegedly harmful transaction and did the supervisory board has no 
general duty to control all the actions of the management board. 

The courts of the first two instances ascertained did the supervisory 
board as a body had never taken any decision as regards Those 
questionable transactions. The Supreme Court explained 'that, as the 
supervisory board had never passed a resolution approving the harmful 
transaction, it Actually never Directly DECIDED to conclude it.— 2 The 
Supreme Court Nevertheless emphasised did individual members of the 
supervisory board Could quietly have breached Their duties If They 
knew did the management board what about to conclude a harmful 
transaction but did not take any actions to call a meeting of the 
supervisory board (Either through the Directly or chairman).~^ 

Nevertheless, irrespective of the Supreme Court's opinion, most 
disputes over the determination of the votes are, by nature, disputes over 
the acceptance of claims. In practice, the number of disputes over the 
determination of the votes at the FGM has Decreased since the Supreme 
Court's ruling in case 3'2'i-i44'ii. The ruling may have Contributed to 
uniform application of the bankruptcy law, as in many cases the law does 
not give an explicit answer.^On the other hand, the ruling may lead the 
trustees to fear did any dispute over the determination of the votes may 
be a substantive dispute. HOWEVER, if at objection is not submitted 
When Necessary, the creditors' interests may be Harmed. 

Further More, When a dispute Arises, court supervision is quite 
minimal. HOWEVER, § 82 (4) of the BA, related to disputes over the 
determination of the votes, has Remained unchanged since 2004. The 
court will be involved only in the event of a dispute over the 
determination of the votes and exercises supervision over the lawfulness 
of bankruptcy proceedings. So the court may deny the right to vote, 
deterministic mine the total number of votes, or restrict the number to a 
partial amount. 

In practice, judges do not implement the provisions of § 82 (4) of 
the BA properly and do not make the ruling at the same general meeting. 
.According to a literal interpretation of the law and in line with the 
legislator's objective, the number of votes assigned via a court ruling 
Should be deterministic mined immediately at the same meeting. The 
time it takes to make a ruling depends on the judge. Further More, in 
practice, the FGM does not take place When there are disputes over the 
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determination of the votes. THEREFORE, bankruptcy proceedings can 
not continue, Because important decisions are not ADOPTED. 

The concept of the determination of the votes by the court 
undercurrent bankruptcy law is based on the German Insolvency 
Act^^(InsO). .According to §77 (2) of the Insolvency Act, the judge 
makes the decision about the determination of the votes immediately at 
the same meeting. In order for Estonian bankruptcy law to be Applied in 
accor dance with the legislator's objective, the commission for the court 
ruling on the determination of the votes Should be rephrased: It Should 
be unambiguous, understandable, and applicable by each judge. The law 
shoulderstand prescribe When the court ruling shoulderstand be issued 
in cases of disputes. Pursuant to the legislator's objective, the ruling 
shoulderstand be made immediately at the same FGM of creditors. 

On account of the above, in 1992-2003 the problem-what did the 
creditors' votes were deterministic mined only by the trustee. In 2004- 
2009, the confirmation of the deterministic mined votes was a so-c ailed 
formal process, in Which the court did not verify the basis for the 
determination of the votes. THEREFORE, § 82 (5) of the BA which 
declared invalid. THEREFORE, currently the votes are again 
deterministic mined by the trustee, which was found problematic in 1992- 
2003, and the court intervenes only in the event thatthere is a dispute. 

HOWEVER, a question Arises as to Whether the legislator made a 
reasonable decision by changing § 26 (5) of the BA as in force in 1992. It 
prescribed did if a creditor does not accept the votes, the number of votes 
is deterministic mined by the general meeting of creditors, and this 
enabled the meeting to continue. HOWEVER, in consideration of § 82 
(4) of the current act, the trouble may in practice result from the factthat 
judges are not Implementing the law Pursuant to the legislator's 
objective. It has been stated in the literature did problems encountered in 
the implementation of the bankruptcy law can be divided into two 
groups: problems did can be solved by Means of interpretation and 
problems did can be solved only by amendment of the law.—^Current 
practice indicates dass die solution is to amend the law. 

The law shoulderstand prescribe the term for the court ruling. 
HOWEVER, there is therefore the problem-of Which issues belong to 
the sphere of disputes over the votes. The nature of disputes over the 
votes can not be stated in legislation, so it must be established by court 
practice. Prescribing the term by law and making court practice uniform 
Enables Ensuring the creditors' rights and interests while thus rendering 
the proceedings quick and effective. 

3. The basis for determination of the number of votes 

If a creditor submits the proof of claimsoft together with 
documents proving the circumstances to the trustee, a dispute over the 
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determination of the votes does not arise. HOWEVER, in practice, there 
are a lot of problems related to Which documents must be submitted for 
Obtaining votes at the FGM. 

Creditors assigned votes at the FGM must file proper proof of 
claim with the trustee on time. Pursuant to § 94 (1) of the BA, the trustee 
is Notified of a claim by proof of claimsoft. The proof of claimsoft 
shoulderstand set out the content of, basis for, and amount of the 
claimsoft and Whether the claimsoft is secured by a pledge. Documents 
proving the circumstances specified in the proof of claimsoft Should be 
Annexed thereto. .According to subsection 3, When the proof of 
claimsoft is not properly prepared, the trustee grants a term of at least 10 
days for elimination of the deficiencies. When the deficiencies are not 
eliminated nonetheless, the general meeting of creditors may deem the 
proof of claimsoft not to have been submitted. 

Although the law Provides formal requirements for the proof of 
claimsoft, in cases of more complex legal relationships, the creditor 
shoulderstand therefore substantiate the proof of claimsoft in order to 
obtain votes from the trustee at the FGM. Nevertheless, the Supreme 
Court has taken a different position on Which documents Should be 
filed with the trustee before the FGM of creditors. 

The Supreme Court has stated, in civil case 3'2'i-8-i5, dass die proof 
of claimsoft filed shoulderstand Provide information about the 
claimsoft’s content and basis and shall so state the amount of the 
claimsoft and Whether it is secured by a pledge. The Supreme Court 
thus stated that, DEPENDING on the circumstances, it may be 
Appropriate to annex the documents proving the claimsoft (ie, Which 
substantiate the claimsoft), in order to avoid ambiguity and Subsequent 
disputes. Despite the factthat terms are given in the law, the Supreme 
Court states did if documents proving the circumstances are not 
Annexed to the proof of claimsoft, there is no basis for the general 
meeting of creditors to deem proof of claimsoft not to have been 
submitted , The documents proving the claimsoft may be submitted up 
to the time of the court proceedings for the defense of the claim.^ 2 

The author of this article does not agree with the Supreme Court's 
position. To obtain votes at the FGM of creditors, the creditor must 
submit all documents proving the claimsoft. Otherwise, the creditor may 
obtain votes and have at important position in the bankruptcy 
proceedings while possibly not, in fact, having a claim against the debtor. 
It is not - and can not be - the legislator's objective to assign votes to a 
creditor who has not proved the claimsoft against the debtor. 

Article 55 (1) of the BA, the trustee protects the rights and interests 
of all creditors and of the debtor and Ensures a lawful, prompt, and 
Further More, Pursuant to financially reasonable bankruptcy procedure. 
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Protection of the creditors' interests is the trustee's common obligation. - 
“The trustee can not deterministic mine the votes unless the proof of 
claimsoft is Sufficiently substantiated: it must be clear, understandable, 
and verifiable. Pursuant to §235 of the Code of Civil Procedure^ 5 (CCP) 
of substantiation of allegation Means giving the court reasons for that 
allegation so that, presuming did the reasoning is correct, the court can 
deem the allegation to be plausible. The creditor must eliminate potential 
conflicts and Ensure Sufficient clarity of the proof of claimsoft. The 
creditor is required to submit all the information Necessary for the 
trustee to identify the claimsoft. The trustee must be able to make sure 
Readily Whether the creditor has a claim against the debtor. Unclear 
proof of claimsoft is not justified by § 94 (1) and § 82 (4) of the BA, and, 
Hence, the creditors have no just cause to obtain the votes. 

Further More, the essential documents supporting the claimsoft 
Should be submitted to the trustee not later than three working days 
before the general meeting, to give the trustee Sufficient time to verify 
Whether the proof of claimsoft corresponds to the requirements 
prescribed by § 94 (1) of the BA. Otherwise, the term for verifying the 
documents would not be prescribed in the law. .According to § 94 of the 
BA, it is an important element of the proof of claimsoft did it must be 
supplemented with documents proving the circumstances. 

Because of the above, a creditor assigned votes at the FGM must 
submit proper proof of claim to the trustee in three working days. This 
gives the trustee Sufficient time to verify Whether the claimsoft is in 
accor dance with the requirements prescribed by law. In addition to 
formal requirements pertaining to the proof of claimsoft, documents 
proving the specified circumstances must be Annexed thereto, for 
avoidance of disputes over the votes. 

4. The efficiency aspect: Implementation of the principles of speed 
and efficiency in making the ruling on the determination of the number 
of votes 

The purpose of civil procedure is to guarantee adjudication of civil 
matters by the court within a reasonable period of time (§ 2 of the CCP). 
Bankruptcy proceedings shoulderstand therefore be Conducted as 
Quickly and Efficiently as possible. The proceedings Should be 
Addressed and resolved in a orderly, quick, and efficient manner and 
with minimal costs.—^In the literature, it has been stated did quick 
bankruptcy proceedings are effective.^^Accordingly, the question of how 
to Arises Ensure fast and effective proceedings in cases of disputes over 
the determination of the votes, with the aim of protecting the creditors' 
rights and interests. 

The bankruptcy proceedings can be Carried Out Quickly if there 
are no disputes over the votes. HOWEVER, Achieving ideal bankruptcy 
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proceedings is difficult. As Mentioned before, in a case Involving a 
dispute, the time for making the ruling about the votes may differentiate, 
DEPENDING on the judge. Some county court judges take a break at 
the FGM of creditors and deterministic mine the votes immediately. 
HOWEVER, other judges deterministic mine the votes at the general 
meeting follow-up, Which might take place in the same week or even a 
few months later. In the interim period, the meeting will generate rally 
not be continued and decisions will not be ADOPTED. If an appeal is 
made against seeking a ruling to the district court and to the Supreme 
Court, the FGM will not be continued until the ruling is in force. 
HOWEVER, When the meeting will continue despite the dispute over 
the vote, this may give rise to another dispute. .According to § 83 (1) of 
the BA, the court may, if the creditors' common interests are Harmed, 
revoke the decisions ADOPTED.^ 5 

Credible information indicates terrorist groups continue plotting 
possible attacks in Europe. European governments are taking action to 
guard against terrorist attacks; however, all European countries remain 
potentially vulnerable to attacks from transnational terrorist 
organizations. 

Demonstrations occur regularly in Germany. Large, public 
demonstrations take place for a variety of political and economic issues. 
Demonstrations tend to take place on politically significant holidays like 
German Labor Day (May 1) and during international summits hosted in 
Germany. Demonstration organizers must obtain prior police approval, 
and police routinely oversee participants. 


Even demonstrations intended to be peaceful can turn 
confrontational and possibly escalate into violence. Avoid areas around 
protests and demonstrations. 

Check local media for updates on the situation and traffic 
advisories. 

Crime: Violent crime is rare in Germany, but can occur, especially 
in larger cities or high-risk areas such as on large metropolitan subway 
systems and in train stations, primarily during late night or early 
morning hours. Most incidents of street crime involve the theft of 
unattended items and pick-pocketing. Pay close attention to your 
valuables at all times. 
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Be cautious and aware of your surroundings. 

U.S. citizens should exercise caution when congregating in known 
expatriate hangouts. 

Hooligans, most often drunken “skinheads,” have harassed and 
attacked perceived foreigners or members of rival groups. Seemingly 
racially-motivated assaults (because of a “foreign” appearance) against 
U.S. citizens have occurred. This could be further exacerbated by the 
arrival of more than one million refugees to Germany since 2015. 

Don’t buy counterfeit and pirated goods, even if they are widely 
available. They are illegal to bring back into the United States, and you 
could also be breaking local law. 

See the Department of State and the FBI pages for information on 
scams. 

Victims of Crime: 

Report crimes to the local police: in an emergency dial 112 for 
ambulance and no for the police and contact the U.S Embassy at 
+ (49X30) 8305-0 or the nearest U.S. Consulate. 

Remember that local authorities are responsible for investigating 
and prosecuting crimes. 

See our webpage on help for U.S. victims of crime overseas. 

We can: 

help you find appropriate medical care 
assist you in reporting a crime to the police 
contact relatives or friends with your written consent 
explain the local criminal justice process in general terms 
provide a list of local attorneys 

provide our information on victim’s compensation programs in the 
U.S.provide information on victim’s compensation and support in 
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Germany provide an emergency loan for repatriation to the United 
States and/or limited medical support in cases of destitution help you 
find accommodation and arrange flights home replace a stolen or lost 
passport 

We also maintain information on our website on how to report 
child abuse situations to the local authorities. 

Domestic Violence: U.S. citizen victims of domestic violence may 
contact the Embassy for assistance. 

For further information: 

Enroll in the Smart Traveler Enrollment Program (STEP) to 
receive security messages and make it easier to locate you in an 
emergency. 
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